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I n a series of four articles for Hedgeweek in recent 
months, senior executives at Waystone provided expert 
analysis of the challenges and opportunities facing fund 

domiciles and asset managers at a time of change across 
the fund management sector in Europe and beyond.

Waystone, the global governance adviser, third-party 
management company and provider of specialist services 
to the asset management industry was formed by the 
merger earlier this year of DMS, MontLake and MDO. In 
its first article in October 2020, Why Cross-Border Fund 
Domiciles are transforming into Fund Management Hubs, 
Managing Director of Client Solutions, Daniel Forbes 
explored the post-Brexit regulatory landscape and how 
countries, both large and small, are jockeying for position 
to fill what he called “the void left by an increasingly iso-
lated London” ahead of the UK’s formal withdrawal from 
the EU at the beginning of this year.

He reviewed the impact of a raft of supranational initia-
tives, as well as European-led initiatives, on fund structuring 
requirements across all key fund domiciling jurisdictions – 
including the Cayman Islands, Ireland, Luxembourg and a 
number of British Overseas Territories.

“Brexit is having a profound impact on the fund man-
agement industry, even before the UK formally withdraws 

from the EU,” commented Forbes. “With the FCA (the UK’s 
Financial Conduct Authority) no longer having a significant 
sway on the direction of European fund management reg-
ulation, the path is clear for the European Securities and 
Markets Association (ESMA) to promote a more Franco-
German agenda.”

In particular, he pointed to the increased pressure that 
this new ESMA agenda was having on British Overseas 
Territories such as the Cayman Islands, Bermuda, BVI, 
Isle of Man, Jersey and Guernsey – as evidenced by the 
Cayman Islands being put on the EU “blacklist” of non-co-
operative tax jurisdictions in February 2020, a move which 
they managed to reverse again in October after adopting 
reforms relating to its substantial private funds industry that 
were mandated by a combination of the EU and the OECD.

“The swift reaction of the Cayman industry to implement 
the Private Funds Law and register private funds within an 
EU-mandated six-month window shows that the message 
from the EU and the OECD was heard loud and clear,” 
wrote Forbes. “If you are a small country that relies on 
access to investors and financial market infrastructure 
based in larger countries, then non-compliance is not 
an option!”

Forbes went on to review the impact of the changing 

Waystone reviews fund 
domicile opportunities

By Nick Evans
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regulatory landscape for Ireland and Luxembourg – the 
two largest and most established EU-based cross-border 
fund domiciles – and for other European capitals like Paris, 
Frankfurt, Vienna and Amsterdam as a result of the UK 
having “veered off course from its position at the heart of 
the EU finance industry to becoming an outsider with ‘Third 
Country’ status” and what he called “the scramble to be the 
‘new London’.”

With increasing supervisory scrutiny on the key issues 
of ‘substance’ and ‘delegation’, Forbes’s article also out-
lines the key items that investment managers need to know 
and do in this shifting landscape.

“The post-Brexit shake-up has presented opportunity 
and challenges for all global fund domiciling jurisdictions, 
with Ireland and Luxembourg closest to the epicentre,” 
Forbes said. “Brexit means the UK is no longer the logi-
cal choice for a cross-border European fund management 
company.”

Setting up themes to be explored in the following arti-
cles in the series, he commented: “The cost of compliance 
with the ever-increasing substance requirements is prohib-
itive for most groups to launch their own proprietary fund 
management company – thereby making the scalable, mul-
ti-jurisdictional ‘Third Party ManCo’ the logical partner to 
navigate these uncertain waters.”

In the second paper, Director Pádraic Durkan expanded 
on the theme – zeroing in on the opportunities, chal-
lenges and changes facing Ireland’s growth as a fund 
management centre, in an article headlined: Irish fund man-
agement companies – time to get serious about substance 
and oversight.

Giving an overview of the evolution of the Irish funds 
industry, Durkan highlighted the recent increase in the 
influx of financial firms either entering the Irish market or 
expanding their presence in Ireland as a result of Brexit 
– and the development of Ireland into an increasingly ‘sub-
stantive’ fund management centre.

Durkan commented, “The Irish fund industry that was 
once the preserve of lawyers, auditors, tax advisors, admin-
istrators and depositaries to service the funds, is now 
being increasingly populated by investment management 
companies to provide local management to the funds.”

He also described the move away from the formerly 
popular Self-Managed Investment Company (SMIC) struc-
ture to the ManCo structure – which is now gathering 
increased momentum as a result of an intensifying focus 
by the Central Bank of Ireland on the local substance of 
Irish management companies and the CBI’s introduction of 
CP86 (Consultation Paper 86).

According to Durkan, more recent announcements and 
measures by the Central Bank in relation to substance, 
governance, oversight, investor protection and delegation 
of managerial functions further demonstrate that the Irish 
regulators are serious about the need for managers to 

have properly staffed, operationally robust and effectively 
run ManCos.

“These entities will not simply be there to tick a box, 
but will need to be substantial independent operations 
with responsibility for oversight,” he wrote. “In concluding 
whether SMICs or under-resourced ManCos should be 
allowed to exist, the regulatory and industry view is clear – 
they should not be allowed to exist in their current form.”

In the third article of the series, David Morrissey, Global 
Head of Client Solutions, focused on the third-party man-
agement company sector, offering a personal perspective 
on its development in an article called: The evolution of the 
third-party management company sector: Conflicted.

The piece provides an insightful analysis of the potential 
for conflicts of interest in the combination of third-party 
management companies and depositaries in terms of 
governance and oversight; the changing attitudes and 
requirements of investors, regulators and the industry 
itself; the divergent approaches of regulators in Ireland and 
Luxembourg; the comparative distinctions between ‘one-
stop shops’ and ‘independents’; and the prospects for 
further change and reform ahead.

In the final of the four articles, completing the circle, 
Managing Director Neil Coxhead analysed the UK’s new 
Long Term Asset Fund (LTAF) structure – plans for which 
were recently unveiled by the FCA, with the aim of offer-
ing retail investors access to more illiquid alternative asset 
classes such as venture capital, private equity, private debt, 
real estate and infrastructure – as a development that he 
believes gives “asset managers a hint of how UK fund reg-
ulation will develop after Brexit”.

Says Coxhead: “It’s clear that the UK Government and 
regulators wish to seize an opportunity to achieve several 
of their key objectives with the creation of the LTAF and 
the Chancellor of the Exchequer, Rishi Sunak, has set an 
ambitious timeline to have the first LTAF launched in the 
market by the end of 2021.”

Despite there being a number of technical and legal 
issues to resolve before the LTAF is launched, Coxhead 
believes the move underlines the determination of the UK 
Government to enhance the attractions of the UK as an inter-
national fund management location in a post-Brexit world.

He commented: “Waystone is very encouraged by the 
UK Government’s desire to ensure that the UK remains a 
world-leading location for asset management, and with an 
industry that can serve investors’ diverse interests.

“The success of the LTAF depends on a well-designed 
regulatory regime and on all parties understanding the new 
vehicle, its benefits and drawbacks. Our experience of sup-
porting funds investing in alternative assets in domiciles 
such as Ireland and Luxembourg will provide clients with 
the assurance that they will be working with a provider that 
understands both the dynamics of the asset class and the 
UK funds regime.” n
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Cross border Fund Management is continuing to 
increase in complexity. When I moved from legal 
practice to the DMS Client Solutions team in 2016, 

the main reason was the growing presence of the institu-
tional Third-Party Management Company as a key service 
provider within the European regulatory landscape.

At that time the AIFMD was still being digested by 
industry, with MiFID II on the way. These, amongst other, 
European regulatory initiatives sent a clear message to the 
Fund Management industry: Go Big or Go Home!

The impact of European-led initiatives is not limited to 
the European market. Common drivers are impacting on 
structuring requirements in all key fund domiciling juris-
dictions, including Cayman, Ireland, Luxembourg and 
numerous British Overseas Territories, such as:
• The increased focus of the OECD BEPs project on Fund 

Management activities mandating substantive Fund 
Management activities to be conducted in the same 
location where profit is derived with the overall aim of 
combating tax avoidance;

• The FATF global focus on AML, mandating increased 
local oversight of AML/KYC functions in the jurisdiction 
of the Fund;

• Common Reporting Standards as the global response to 
US FATCA, with the aim of combating cross-jurisdictional 
tax evasion; and

• Form PF / Annex IV / MiFID II / Solvency 2 provid-
ing greater access to information for regulators and 
investors.

In conjunction with these supranational initiatives, Brexit is 
having a profound impact on the Fund Management indus-
try, even before the UK formally withdraws from the EU on 
1 Jan 2021.

With the FCA no longer having a significant sway on 
the direction of European Fund Management regulation 
the path is clear for the European Securities and Markets 
Association (“ESMA”) to promote a more Franco-German 
agenda. As part of this new direction we have seen 

increased pressure on British Overseas Territories such as 
Cayman / Bermuda / BVI / Isle of Man / Jersey / Guernsey 
which make up the bulk of the “offshore” alternative invest-
ment domiciling jurisdictions. The ESMA agenda is being 
felt far beyond the EU.

As an example of this shifting global landscape, the 
Cayman Islands was plunged into uncertainty when put 
on the EU list of non-cooperative tax jurisdictions (the “EU 
blacklist”) on 17 February 2020.

Cayman managed to successfully get off the list on 6th 
October 2020 after adopting reforms relating to its substan-
tial private funds industry. These reforms were mandated 
by a combination of the EU and the OECD, manifesting 
in new registration and ongoing compliance obligations 
for over 12,000 Cayman domiciled Private funds via the 
“Private Funds Law, 2020” (“PFL”). This PFL initiative was 
an offshoot of the comprehensive economic substance 
legislation implemented on 1 January 2019, under which 
in-scope entities that carry on income generating activities 
(e.g. fund management) are required to demonstrate eco-
nomic substance in Cayman.

The swift reaction of the Cayman industry to implement 
the PFL and register Private Funds within an EU-mandated 
six month window shows that the message from ESMA 
& the OECD was heard loud and clear: If you are a small 
country that relies on access to investors and finan-
cial market infrastructure based in larger countries, then 
non-compliance is not an option!

How does it impact Ireland & Luxembourg?
The ongoing political wrangling over the future direc-
tion of the EU is having a dramatic impact on the Fund 
Management landscape. When we speak to non-EU based 
industry participants the assumption appears to be that the 
pressure being applied on the British Overseas Territories 
is designed to push investment managers towards the 
established European cross-border fund domiciles of 
Ireland and Luxembourg. This assumption is incorrect.

Why cross-border fund domiciles 
are transforming into fund 

management hubs
Daniel Forbes explores the post-Brexit regulatory landscape  

and how countries, both large and small, are jockeying for position  
to fill the void left by an increasingly isolated London
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Prior to the Brexit vote London was the unrivalled power-
house of the European finance industry. With its convenient 
time zone, use of English and tradition of light regulations, 
the UK evolved as the world’s leading net exporter of finan-
cial services. It became the global hub for the full range 
of market participants, and the key launch pad into EMEA 
for Fund Management activities for non-EU managers with 
global ambitions. Although the UK, France & Germany were 
never entirely comfortable bedfellows, the benefits of the 
common market for the City of London far outweighed the 
perceived inconvenience of overreaching EU Regulation.

This relationship fundamentally changed on 23rd June 
2016 when the UK veered off course from its position at the 
heart of the EU finance industry to becoming an outsider 
with “Third Country” status. As soon as the Brexit vote 
was passed the scramble to be the “new London” began 
in earnest. All of the main suitors to attract lucrative jobs 
and assets away from London – Paris, Frankfurt, Vienna, 
Amsterdam, Dublin, Luxembourg – had a good story to tell, 
but none of them could truly rival pre-Brexit London.

Yes, Ireland and Luxembourg have benefited from 
the dripping exodus from London of Fund Management 
groups that require regulatory connectivity to the European 
market (i.e. passporting rights), but ESMA has not exactly 
encouraged this concentration of management functions in 
“smaller” countries. The battle for post-Brexit market share 
is being waged behind the scenes through pressure from 
ESMA on interpretation of existing regulation, with a par-
ticular focus on the thorny issue of “substance”

At the heart of the “substance” issue is so-called 
delegation, which allows an asset manager to set up 
a fund in one country, such as Ireland or Luxembourg, 
and carry out portfolio management in another location, 
such as the UK or the US. An estimated GBP1.7 trillion of 
European investor assets are managed from the UK.

What do investment managers need to know & do?
It is well established that Ireland and Luxembourg are long 
standing rivals to attract international groups to domicile 
funds in their respective jurisdictions for cross-border sale 
into the EU. Although both France and Germany have sub-
stantial domestic fund industries this is because the larger 
countries have more domestic managers that raise capital 
from their large pools of domestic investors via local funds.

If the aim is to raise capital cross-border then the 
established industry preference is to set up funds via a 
jurisdiction such as Ireland or Luxembourg that is specifi-
cally designed to accommodate international groups selling 
to multiple jurisdictions. There has been a 30 year industry 
arms race to carve this niche, and these two peripheral EU 
countries have been extremely successful at maximising 
their access to the Common Market.

However, the success as a fund domicile jurisdiction 
has largely been predicated in the UK being the EU hub 

for cross border Fund Management. The combination of 
London (international hub for investment management) and 
Ireland/Luxembourg (international hubs for fund domiciling) 
was a very successful marriage of convenience.

Not only did this trifecta collaborate well on an industry 
level, but also on a regulatory level. With the FCA at the 
heart of this “pro-industry” bloc, Ireland and Luxembourg 
had the luxury of allowing their more powerful neighbour 
to interpret European Fund Regulation in a user-friendly 
manner. This was seen most notably upon implementation 
of the more controversial aspects of the AIFMD where the 
FCA released interpretive guidance which was largely fol-
lowed by other like-minded jurisdictions.

The post-Brexit shake-up has presented opportunity and 
challenges for all global fund domiciling jurisdictions, with 
Ireland and Luxembourg closest to the epicentre. The key 
question is: How can a “Fund Domicile” transform itself 
into a “Substantive Fund Management Hub” in the course 
of four years?

Brexit means the UK is no longer the logical choice for 
a cross border European Fund Management Company. 
Compounding this challenge are the regulatory & taxation 
pressures on Fund Management functions being con-
ducted within the same location as the Funds (or SPVs), 
and the increased demands of institutional investors for 
bespoke products across multiple jurisdictions. This per-
fect storm means that institutional Investment Managers 
are increasingly driven to outsource AIFM services to large 
specialty groups, in the same way as they have done for 
Administration, Depositary, Prime Broker, and other key ser-
vice providers.

As we will explore in following articles in this series, the 
cost of compliance with ever-increasing substance require-
ments is prohibitive for most groups to launch their own 
proprietary Fund Management Company, thereby making 
the scalable, multi-jurisdictional Third Party ManCo the log-
ical partner to navigate these uncertain waters. n

Daniel Forbes
Managing Director, Client Solutions, Waystone
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Over the last 30 years Ireland has evolved into a 
cornerstone of the Global Funds industry. The 
first significant milestone in the development of 

Ireland’s funds industry was the launch of the International 
Financial Services Centre (IFSC) in 1987. The objective was 
to boost Ireland’s economy by attracting international finan-
cial institutions to the island with a promise of favourable 
tax rates and a supporting infrastructure.

This strategy recognised the increasing push towards 
cross-border harmonisation for Financial Services within 
the EU and dovetailed with the first attempt at creation of 
pan-European market for management and distribution of 
Investment Funds thorough the first UCITS Directive which 
was adopted on Dec. 20, 1985.

The consistent commitment by Irish Government, 
Regulator, and Industry over the intervening decades to 
establishing Ireland as a best-in-class Financial Services 
hub has led to an Industry that contains over 7000 domi-
ciled Funds and EUR3Tn in AUM, not to mention EUR5.2Tn 
in Assets Under Administration.

It is this commitment to the sustainable growth of the 
industry that requires the stakeholders to continually 

critically review the model to ensure it exceeds interna-
tional best practice and maintains Ireland’s position as a 
Gold Standard jurisdiction.

Recent focus
While much of the economy remains under a cloud 
because of Covid-19, the Irish fund industry is thriving. 
Much of the influx is related to Brexit and specifically the 
need to be able to sell products and services within the EU 
after the UK’s exit.

According to Irish Funds, some 56 financial firms either 
entered the Irish market or expanded their presence in 
Ireland in the first half of 2020. In this context, groups such 
as Neuberger Berman, Eaton Vance, Morgan Stanley & 
Legg Mason all have one obvious point in common – they 
each had large fund ranges in Ireland before they began 
building up their Management presence.

The Irish Fund industry that was once the preserve 
of Lawyers, Auditors, Tax Advisors, Administrators, & 
Depositaries to service the Funds, is now being increas-
ingly populated by Investment Management companies to 
provide local management to the Funds.

Irish fund management companies: 
Time to get serious about substance 

and oversight
By Pádraic Durkan
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Evolution of the Irish Industry – From SMIC to 
ManCo
Prior to 2014 it was common to structure an Irish domiciled 
Fund as a Self-Managed Investment Company (“SMIC”). 
A SMIC is an authorised fund which has not appointed 
a Management Company but complies with management 
obligations in relation to capital requirements and organi-
sational structure.

This structure was heavily favoured by US & UK 
Investment Managers who were looking to leverage off 
Ireland as a Fund domicile without having to open a sep-
arate Irish Management Company. The time commitments 
related to the managerial functions were not significant 
and so, typically, the independent non-executive directors 
undertook those managerial functions, lending substance 
to the SMIC.

The evolution away from the SMIC gained traction with 
the introduction of AIFMD in July 2013. Unlike the UCITS 
regime, which is largely a “product” directive, AIFMD 
focuses on the regulation and ongoing supervision of the 
“Manager” (“AIFM”).

Although AIFMD permits both an internally managed 
Alternative Investment Fund (AIF) structure, as well as the 
appointment of an external AIFM, the rules around govern-
ance, supervision and the extent to which an AIFM can 
delegate duties are far more prescriptive than the UCITS 
regime and made the concept of an internally managed AIF 
far more challenging.

CP86
This increased focus on Management Functions prompted 
the Irish Regulator (“CBI”) to consider the effectiveness of 
the delegation structures by Irish Management Companies 
which, in turn, led to the introduction of “Consultation Paper 

86” in 2014 with the stated aim of enhancing the effec-
tiveness of fund management companies their boards and 
investment fund boards in the name of investor protec-
tion. CP86 focused primarily on Management Companies, 
including SMICs which are regulated as Management 
Companies.

When CP86 was issued by the CBI, DMS reviewed the 
various solutions for day-to-day management of SMICs and 
considered how they could be best delivered by appoint-
ment of individuals. In our CP86 submission in 2015 we set 
out our reservations as follows:
• We anticipated that most Funds would seek to have 

two individuals fulfil all six Designated Person roles. 
We recognised that in order to retain expertise in all 
management functions this would require a very diverse 
range of skills, therefore two “generalists” would be 
insufficient;

• We believed a third party or substantive in-house 
Management Company was therefore the best possible 
solution.

As it turned out in 2018 following the implementation of the 
CBI CP86 Guidance, our assessment was correct. CP86 
introduced new rules in the form of a new organisational 
effectiveness role to be discharged by an independent 
board member, a new “location role” applicable to board 
members and designated persons and the streamlining 
of managerial functions to be discharged by Designated 
Persons. It also provided guidance on delegate over-
sight, organisational effectiveness and directors’ time 
commitments.

CP86 “Solutions” vs CBI Expectations
In practice, a further significant factor emerged in the 
roll out of solutions from the market to Funds utilising 
Designated Persons to comply with CP86 Guidance. 
Competition by firms offering Designated Persons services 
saw prices for this service set at a considerably lower 
level than the market initially expected. Service providers 
therefore sought to make the offering profitable by limiting 
the day count of the commitment. This coincided with a 
marked increase in expected day count commitment from 
the CBI.

In 2018, after careful consideration, DMS decided to 
withdraw our Designated Persons service from the market 
and advised the SMICs for which we acted that we were 
resigning from the designated positions held. We did not 
consider it fair to put our individual staff members in a posi-
tion where they were taking personal exposure in an effort 
to meet ballooning regulatory expectations to maintain an 
obsolete structure. We facilitated such clients with the more 
viable long-term solution of restructuring away from the 
SMIC and engaging DMS as Management Company to 
the Fund.

At the time we made it clear that DMS welcomed the 

http://www.hedgeweek.com
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approach being taken by the CBI, which viewed as a pos-
itive step for the industry, and we still strongly maintain 
that view.

What has happened since?
CP86 was only the beginning.

To signal this continued focus on substantive 
Governance and Oversight in the Irish Fund industry, Deputy 
Governor Ed Sibley at the Irish Funds Global Conference in 
May 2019, on the subject of Governance said the following:

The reputation of the Irish funds industry is built on 
the foundations of strong governance. And that is why 
I am concerned that we are still seeing inadequacies in 
board oversight and wider governance issues across too 
many firms.

In 2019, we will be undertaking a thematic review to 
assess how firms have implemented the package of Fund 
Management Company Effectiveness measures introduced 
on foot of CP86. The broad aim of this work will be to 
identify standards of industry compliance, to inform our 
supervisory approach and to ensure that management 
companies have systems of governance in place to protect 
investors’ best interests. We will use our full suite of tools 
to address any failings we identify.

The CBI was making very clear that it was time to get 
serious about Governance and Oversight. A further CP86 
thematic review was commenced in September 2019 in 
order to assess the typical level of substance and time 
commitments within existing SMICs and ManCos. This 
included Questionnaires and desk top reviews of SMICs 
and ManCos.

Dear CEO Letter 2020
Following on from this period of Thematic Review, on 20 
October 2020, the CBI issued a “Dear CEO” Letter to 
industry outlining the findings of its review of the implemen-
tation by Irish fund management companies of the Central 
Bank’s CP86 framework for effective governance, manage-
ment and organisation.

While further clarity is going to be required from the 
Central Bank in a number of areas, it contains significant 
developments which will require prompt action.

The Letter addresses many of the same topics as were 
raised in ESMA’s 18 August 2020 letter to the European 
Commission on its review of the Alternative Investment 
Fund Managers Directive (the “ESMA Letter”) in relation 
to substance and delegation of managerial functions and 
ESMA’s July 2017 Opinion to support supervisory conver-
gence in the area of investment management in the context 
of the United Kingdom withdrawing from the European 
Union (the “ESMA Brexit Opinion”).

These findings have brought the Irish funds industry to 
a point of inflection. It signals the end for SMICs & light 
touch Management Companies with insufficient resourcing 

from a governance and risk expertise perspective.
As set out in the CBI’s findings, all but the smallest 

of ManCos are expected to have a CEO responsible for 
the day to day running of the business. The letter also 
notes that three full time employees is the minimum poten-
tially acceptable number of employees for authorisation. 
However, based on our interactions with clients the number 
being communicated is a multiple of this figure. Correctly, 
there is a correlation between number of funds, complexity 
of strategy and level of AUM to number of required full time 
employees.

The expectation of a CEO for these entities clearly sets 
out the path forward for ManCos in Ireland. These enti-
ties will not be simply there to tick a box but need to be 
substantial independent operations with responsibility for 
oversight.

A core function of the ManCo is supervision of dele-
gates, the CBI noting a failure of many ManCos to conduct 
initial and ongoing due diligence. ManCos failing to con-
duct appropriate delegate oversight will need to prioritise 
this as an immediate concern.

Notably the CBI focus on the Director for Organisational 
Effectiveness sets a clear onus on ManCos to continually 
evaluate their own resourcing from quality and quantity 
perspective, which is of interest when launching products 
for new strategies and asset classes. Many of the larger 
Investment Managers in the market have evolved into mul-
ti-strategy groups, and the CBI will be ensuring the skill 
set / technology within the ManCo is sufficiently broad to 
account for proper oversight of each strategy.

DMS is in the fortunate position of having over 120 Irish 
based employees to support our fund clients, with a very 
well established and scalable process for all prescribed 
functions. In concluding whether SMICs or under-resourced 
ManCos should be allowed to exist, the Regulatory & 
Industry view is clear – they should not be allowed to exist 
in their current form. n

Pádraic Durkan
Director, Waystone
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When I joined DMS almost five years ago I was 
backing my instinct that the third-party manage-
ment company sector was one that investors, 

and hence the industry, needed. I felt this so strongly that 
I left a company that I had enjoyed 18 successful years 
with and where I still count some of my best friends – 
SEI. I firmly believe that I would not have left for any other 
opportunity.

As such, SEI is a logical place to begin examining the 
evolution of management companies and where they 
should sit in the wider fund provider infrastructure. You 
see, SEI has both a European depositary and a European 
proprietary management company.

SEI took a decision whilst I was still there – that we all 
thought logical at the time – to use our management com-
pany to oversee the SEI proprietary funds and not to offer 
it as a third-party management company. The reason we 
took this decision is that we clearly saw that SEI would be 
conflicted were they to act as both third-party management 
company and as the depositary.

Conflicted…
I was certain that, when it came to investor protection, con-
flict within the overall governance & oversight framework 
would not be tolerated by regulators or industry. In essence 
the third-party management company would become a key 

The evolution of the third party 
management company sector: 

Conflicted
David Morrissey offers his unique personal perspective on the evolution of the 

third party management company sector
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element of this framework of checks and balances along-
side the depositary and auditor.

The combination of depositary and third-party manage-
ment company oversight conflicts in other ways as well. It 
conflicts through:
• The profit derived from retaining all functions; and
• The lack of accountability inherent in the ‘one stop shop’ 

for investment managers.

Divergent approaches…
Within the industry there are two distinct approaches to 
building a governance & oversight framework for European 
Funds:
• We will retain all conflicted functions to offer a ‘one stop 

shop’ and there will be enough investment managers 
who value perceived convenience over independence 
of the depositary and third-party management company.

• We will maintain the separation of depositary and 
third-party management company and put the inves-
tor interest before the revenue retention of all business 
lines.

We’ll call these ‘one stop shops’ and ‘independents’ for 
comparison purposes.

Now, all companies in our sector should exist to make 
profit, so there is no moral judgement being applied to ‘one 
stop shops’ in this article.

If there is a market, then someone will service it and 
there is no denying the success of ‘one stop shops’, they 
are frequently able to make investment managers value the 
perception of convenience over the conflict and save a bp 
or two in the process.

In short, investment managers who utilise ‘one stop 
shops’ often do so without a great deal of consideration 
for the protection of their investors. As the focus on gov-
ernance & oversight continues to intensify across Europe, 
institutional investors are beginning to ask why they should 
accept this risk and are putting their money with invest-
ment managers who value this investor protection over 
perceived convenience.

Ireland and Luxembourg are different in their acceptance 
of this type of conflict. When you look at Ireland, the top 
three third party management companies are all independ-
ent of the depositary. When you look at Luxembourg there 
are only three independents in the top ten third party man-
agement companies.

It seems odd that such a situation is able to persist in 
these heavily regulated times!

Is this divergence of approaches between Ireland and 
Luxembourg reflective of the industry and the regulatory 
appetite for independence in the two key domiciles? 
Perhaps it is reflective of the larger share of the Private 
Fund market, which historically has paid little heed to con-
flicts within structuring, being centred in Luxembourg? 
Or is it simply a quirk of the consolidation of third-party 

management companies not being as developed in 
Ireland?

One suspects that both CSSF & Central Bank of Ireland 
interpret the ESMA guidance in a relatively consistent 
manner, so are they waiting for further ESMA guidance in 
terms of this independence? There is a strong indication 
that this is coming but it will be two years out from now.

So, if some investment managers are going to choose 
the convenient ‘one stop shop’ with the inherent risk of 
internal escalation for group companies before external 
escalation to regulators, boards and investors – who puts 
the investors first?

Do investors know the industry is exposing them in this 
manner? Do they value the fees saved or the convenience 
for their investment manager over independence?

The industry seems to go through different phases; at 
the moment focus is on scale and third-party management 
companies achieving significant scale, on substance for 
Self-Managed Investment Companies (SMICs in Ireland) 
and while these are focuses that play to the strengths of 
DMS – with over 250 people employed across our man-
agement company platform – are they the greatest threat?

Five suitably qualified people can separate functions and 
do a good job in a well-run, small, third party management 
company, yet this is not allowed or is difficult to achieve.

However, a corporate group with multiple streams of 
revenue from one client can run a closed book and be 
trusted to self-report, self-review and put external parties 
before their own internal corporate goals. How is this not 
the real focus?

I would be very keen to engage with any other parties 
as concerned with this area as I am. Please do reach out 
to me so that we can take these discussions further. n

David Morrissey
Global Head of Client Solutions, Waystone
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On 7 May 2021, the Financial Conduct Authority 
(FCA), unveiled plans to create a new regime with 
the specific aim of channelling investment into 

more illiquid assets, giving asset managers a hint of how 
UK fund regulation will develop after Brexit. 

The Long-Term Asset Fund (LTAF) is intended to offer 
investors access to alternative asset classes, such as 
venture capital, private equity, private debt, real estate and 
infrastructure, therefore providing an alternative to open-
ended funds that invest in illiquid assets. 

A working group composed of the FCA, the Treasury, 
the Bank of England and representatives from the funds 
industry is currently looking at changes to UK fund rules 
to help support the development of the LTAF. The FCA 
says the findings of the working group, which is expected 
to report its conclusions in July, “could lay the ground for 
other similar funds in the future.”

The background
The LTAF was first proposed in June 2019 in the Investment 
Association’s Vision 2020 report and has been proposed 
specifically to offer investors access to alternative asset 
classes that have previously been almost exclusively avail-
able to professional investors. Distribution of the product 
is intended to be limited to professional investors and 
sophisticated retail investors at first, with defined contri-
bution pension funds a key objective, given the long-term 
investment horizons of such schemes.

It’s clear that the UK Government and regulators wish to 
seize an opportunity to achieve several of their key objec-
tives with the creation of the LTAF and the Chancellor of 
the Exchequer, Rishi Sunak, has set an ambitious timeline 
to have the first LTAF launched in the market by the end 
of 2021. 

As the UK emerges from the challenges of both Brexit 
and Covid-19, the UK Government is looking to ‘level up’ 
economic growth across the country, increase investment 
in infrastructure, property and debt, always with a view to 
‘building back greener’. For policymakers, being able to 
direct the large amounts of capital sitting in defined con-
tribution pension pots towards these longer-term asset 
classes has been a long-term goal. The LTAF could be an 
example of a single initiative that may help achieve these 
objectives.

The benefits for managers are clear; an expanded 

investor base and increased sources of capital, with the 
potential to increase AUM. The main challenge will be find-
ing a suitable structure, whether this is a fund vehicle or 
an alternative investment platform that is suitable for retail 
investors. An additional challenge will be finding distribu-
tors to bring the product to market.

Among the UK’s authorised fund range, the LTAF has a 
key distinguishing feature. LTAFs will not be dealing daily, 
instead, they will give managers the option to align the 
funds’ dealing and redemption opportunities with the liquid-
ity of underlying assets. Using the example of a private 
debt strategy, managers may choose quarterly or annual 
redemption opportunities to allow time to manage the flow 
of capital into and out of the fund. Consequently, investors 
would have more transparency in their investments, there-
fore avoiding more ‘Woodford’ situations. 

What’s next? 
With the recent announcement by the FCA of a consultation 
period, the momentum for the LTAF is certainly gathering. 
The Government hopes the LTAF will be launched before 
the end of 2021 and as such, the consultation period is 
relatively short, closing on 25 June 2021.

The Government and the FCA will take on board the 
feedback from both the consultation process and its ongo-
ing work with the Productive Finance Working Group, 
which includes industry representatives.

There are several issues to resolve before the LTAF is 
launched, with the FCA’s consultation seeking feedback on 
themes such as:
• Fund governance and reporting
• Investor disclosures
• Eligible investors
• Eligible assets
• Investment powers
• Risk management 
• Borrowing
• Tax 
• Valuation
• Redemptions and subscriptions 
• Due Diligence
• Costs and disclosures
• Authorisation timescales
Waystone encourages interested parties to provide feed-
back to the consultation, either directly or indirectly or 

Waystone engagement with the new 
UK Long Term Asset Fund (LTAF)

By Neil Coxhead
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through relevant trade bodies such as the Investment 
Association. A link to the FCA’s consultation is here.

The role of the Authorised Corporate Director (ACD)
Whilst the role of the ACD is expected to evolve in line with 
the proposed structure of the LTAF, we expect there will be 
various specific governance requirements that will need to 
be fulfilled over and above the requirements for other types 
of UK authorised funds, including: 
• Annual assessment of valuations, due diligence, 

conflicts of interest and liquidity management – LTAF 
managers will be required to conduct an (at least) annual 
assessment of how it has managed the LTAF in the best 
interests of the LTAF, its investors, and the integrity of 
the market. For example, how the valuation methodolo-
gies maintained by the manager represent good market 
practice (if the manager performs the valuation function 
itself rather than appointing an external valuer) and how 
the liquidity profile of the LTAF has been consistent with 
its redemption policy. 

• Expansion of senior management responsibilities – The 
senior manager responsible under SMCR for the pre-
scribed responsibility relating to authorised funds will 
be responsible for ensuring that the authorised fund 
manager manages the LTAF in the best interests of the 
fund, its investors and the integrity of the market, that an 
annual assessment of value is carried out and that there 
are enough independent directors on the board.

• Quarterly reports – In addition to the half-yearly and 
annual reports required for authorised funds, an LTAF 
will also be required to report quarterly to its investors on 
the investments in the portfolio, transactions undertaken 
during the period and any significant developments in 
the investments of which the investors should be aware. 
This report must be published no more than 20 business 
days after the end of each quarterly reporting period.

• Appointment of an external valuer – LTAF managers 
must appoint an external valuer to perform the valua-
tion of an LTAF, unless (i) the LTAF manager has the 
knowledge, skills and experience necessary to be 
able to carry out a proper and independent valuation 
of the assets and types of assets which the long-term 
asset fund holds or is to hold, and (ii) the depositary 

has determined that the LTAF manager possesses such 
knowledge, skills and experience. 

• Monthly valuations – Notwithstanding the flexible deal-
ing frequency, the LTAF‘s assets must be valued at least 
monthly and that price published. 

The Waystone proposition
Waystone is very encouraged by the UK Government’s desire 
to ensure that the UK remains a world-leading location for 
asset management and with an industry that can serve 
investors’ diverse needs. The success of the LTAF depends 
on a well-designed regulatory regime and on all parties 
understanding the new vehicle, its benefits and drawbacks.

As the leading provider of institutional governance, 
risk and compliance services to the asset management 
industry and acting in its capacity as an Authorised 
Corporate Director (ACD) for UK-regulated funds, Waystone 
is well-placed to ensure managers are able to seize the 
opportunities provided by the creation of the LTAF. 

Our experience of supporting funds investing in alterna-
tive assets in domiciles such as Ireland and Luxembourg 
will provide clients with the assurance that they will be 
working with a provider that understands both the dynam-
ics of the asset class and the UK funds regime. n

If you would like to discuss further the possibilities of the 
LTAF and find out more about how Waystone can assist 
you when it goes live, please contact our ACD team here.

Neil Coxhead
Managing Director, Waystone

WAYSTONE
Waystone is the leading provider of institutional governance, risk and compliance services to the 
asset management industry.

Partnering institutional investors, investment funds and asset managers Waystone builds, supports 
and protects investment structures and strategies worldwide. With over 20 years’ experience and 
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