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Introduct Ion

Introduction
GFM’s AIFMD Implementation Guide is published to coincide with the entering 
into force of the Alternative Investment Fund Managers Directive on 
22 July 2013.

This is the inaugural edition of this unique online publication being 
made available to the 50,000-strong audience of investment managers, 
institutional investors and fund service providers that read GFM’s alternative 
investment fund newswires – Private Equity Wire, Property Funds World and 
Hedgeweek – in addition to its other newswires covering the entire asset 
management space.

The focus of the Guide is to help managers, promoters and their advisers 
understand the implications of the Directive in key alternative investment fund 
domicile jurisdictions around the world, and complements the other specialist 
Guides, daily news, special reports and fund data delivered through our 
asset management portals (see below for complete list).

This inaugural edition of this annual Guide draws together in one volume 
all the major current regulations covering the implications of the AIFMD 
in a comprehensive treatment of the subject covering the following major 
jurisdictions – BVI, Cayman Islands, Guernsey, Ireland, Jersey and Malta.

The Guide has been produced with the support of leading law firms, 
service providers and promotional bodies. In this regard we would like to 
thank Deutsche Bank, BDO, Harneys, Guernsey Finance, Volaw Trust & 
Corporate Services, Dillon Eustace, and Malta Financial Services Authority 
for their invaluable time and assistance in preparing specialist articles and a 
comprehensive overview of each jurisdiction in this edition.

We look forward to your feedback and participation in forthcoming editions 
of this Guide.

Sunil Gopalan 
Chairman & Publisher 
GFM Limited 
globalfundmedia.com

Hedgeweek.com 
Institutionalassetmanager.co.uk 
Wealthadviser.co 
Privateequitywire.co.uk 
Propertyfundsworld.com 
Etfexpress.com 
Globalfunddata.com
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which offers managers the opportunity to 
leverage from a fully integrated model that 
ensures they remain fully compliant with the 
Directive at minimal cost and disruption. 

Ultimately, the depositary will become 
responsible for duplicating multiple tasks 
that a manager’s existing service providers 
already address i.e. asset verification and 
cash monitoring typically performed by the 
fund administrator using data flows from 
the prime broker. But if one considers the 
cash monitoring role in the context of fund 
oversight, it extends even further:

“What cash is with the primes? What 
cash is with OTC counterparties? What 
cash is invested in money market funds? 
Where is cash moving? If the prime broker’s 
cash accounts are with Deutsche Bank, 
for instance, and then all of a sudden on 
Monday morning that cash goes through 
accounts of a different bank, why? 

“That example is already a case 
management issue for a depositary; it could 
be a completely legitimate reason, but that 
is the oversight role that a depositary will be 
expected to provide. It’s all-encompassing: the 
depositary has to know where the cash is on 
a T+1 basis and flag issues to investors as 
and when they arise,” explains Hughes. 

One of the key drawbacks to not using 
an integrated approach is that appointing a 
separate independent depositary will cost 
the manager and impact the fund’s TER. The 
depositary effectively ends up duplicating what 
the manager’s existing service providers are 
already doing. An integrated model leverages 
the existing services already being provided 
and, as there are fewer external counterparties, 
there is a lower risk premium applied. 

Before explaining the key features of an 
integrated model, it is worth noting that there 
are, in fact, three types of depositary models 
for managers to consider.

The role of the depositary is set to become 
an integral part of how offshore hedge funds 
operate in Europe under the AIFM Directive, 
which will be transposed into law on 22 
July 2013. Never before have Cayman-based 
hedge fund managers had to think about 
using depositaries. 

Under the Directive, though, the 
depositary’s role with any given AIF will be 
much higher profile. It will be held liable for 
the loss of any financial instruments held 
with third-party sub-custody accounts. 

What this means is that the depositary 
will become more important in the terms of 
the AIF manager’s decision making process. 
It will want to know exactly which prime 
brokers are being used, what markets they 
are trading in, because they will be on the 
hook for anything that goes awry. From 22 
July, for any funds in scope of the Depositary 
provisions of AIFMD, they will be responsible 
for three key functions:
• Safe keeping of assets;
• Monitor cash movements between the AIF 

and its counterparties;
• Provide general oversight of the fund’s 

investment activities.
“The depositary will also be more involved 
in the content of the prospectus, particularly 
around markets in which the fund trades 
in, the risk profile that it is prepared to take 
on, and ultimately, the risk profile that the 
depositary underwrites. If a manager has 
a great idea for a trading strategy, while 
the depositary is unlikely to say ‘No’, it will 
nevertheless have a view and it will price the 
risk of the market(s) the manager wants to 
trade in, and the prime brokers it wants to use, 
accordingly,” explains Mike Hughes, Global 
Head of Fund Services at Deutsche Bank.

In preparation for this major market 
re-structure, Deutsche Bank has developed 
an AIFMD-compliant ‘one bank’ solution, 

Integrated model for 
hedge fund managers

Interview with Mike hughes

Mike Hughes, Global Head of 
Fund Services at Deutsche 
Bank

www.globalfundmedia.com
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First, the integrated model itself, which 
should mean minimal impact to a fund’s 
TER because it limits the number of external 
service providers the depositary needs to 
engage. Second, is what Hughes refers to as 
the “risk premium” model wherein a manager 
uses multiple prime brokers, but with a 
common depositary and administrator. A risk 
premium is charged by the depositary because 
it has to assume the risk of the additional 
prime broker(s). Third, which carries the 
highest risk premium, is the model in which a 
depositary is appointed on a standalone basis 
and wherein the manager continues to use 
an independent administrator, multiple primes, 
agent banks etc.

“In that third model, we have to take in 
multiple feeds, reconcile them, and basically 
perform a shadow NAV by rebuilding the 
portfolio. This model has the highest risk 
premium because you’re pricing risk on 
the prime brokers as well as other service 
providers,” comments Hughes.

This model, where the depositary 
function is split from administration and 
prime brokerage services, will be the 
most expensive option for managers. For 
some, whose funds are delivering strong 
performance, the impact on TER might 
be manageable, but for the majority of 
managers keen to protect their margins 
as much as possible, the lower the costs 
involved the better.

The case for an integrated model
In Deutsche Bank’s view, there is a 
compelling argument for the integrated 
model in which depositary services, 
administration, cash management, corporate 
administration, sub custody and serving 
as one of the fund’s prime brokers, are all 
performed within the same organisation. 
Instantly, this reduces depositary risk and 
avoids the cost of duplication. 

“Everything that the hedge fund is doing 
has to be captured on a daily basis, and 
managed. The more of the value chain 
that we can capture, the least number of 
external reconciliation and data breakpoints 
we will have to deal with,” says Hughes. 
This will be possible by ensuring that 
the depositary function within the bank is 
legally and hierarchically separated within 
Deutsche Bank (something that all banking 

organisations who pursue this model will 
need to ensure). 

“As we are capturing data through the 
bank’s internal systems, reconciling it, and 
bringing it in to our own general ledger, the 
less impact it will have on the manager. 
Rather than building extensive external data 
feeds, we can rely on those already in place. 
We have built a depositary oversight model 
to reconcile all of the feeds from the bank’s 
existing infrastructure.”

Risk is therefore contained within the four 
walls of Deutsche Bank. And that means 
minimal cost to the manager because the 
risk premium is reduced. 

That’s not to say that all clients will revert 
back to the old days of using a sole prime 
broker. Hughes sees no evidence of that 
occurring, but some managers who are, 
perhaps, using 10 prime brokers might well 
decide to pare that back to four or five under 
the Directive; not least because the depositary 
will unlikely support such a business model 
because of the diversification and complexity 
of the risk this creates.

“If you are using three primes, each 
supporting say 33 per cent of your book, 
one of which is Deutsche Bank, the other 
two primes will come with a risk premium. 
Exactly how much that premium will be will 
depend on how you are trading with them, 
and in what markets,” clarifies Hughes. 

For example, if a manager is trading 
frontier markets, a higher risk premium 
will be attached to that than for trading 
established markets. 

“That’s why the depositary needs to be 
brought into the loop early on to understand 
how and with whom the manager is trading. 
Even if the client is using a completely 
integrated solution with Deutsche Bank, and 
wants to trade solely in frontier markets, we 
might have a problem with that because 
we might not be the sub-custodian in those 
markets.”

With the AIFM Directive just days away, 
there is no excuse for depositaries to be 
unprepared. The time for posturing is over.

“We have to deliver a solution now that 
protects investors. We believe that delivering 
that solution in an integrated model makes it 
much more cost-effective for a manager than 
in a non-integrated model,” concludes Hughes. 
“AIFMD is here. Deutsche Bank is ready.” n

www.globalfundmedia.com
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AIF Managers need to 
adopt a UCITS mindset 

for AIFMD
Interview with Michelle carroll

The imminent arrival of the EU-wide AIFM 
Directive is set to shake up the apple cart 
somewhat, in terms of how hedge fund 
managers approach internal governance. 
Many London-based managers are, of 
course, perfectly comfortable with their 
compliance obligations under the FCA 
(formerly FSA). 

And whilst the Directive, on face value, 
should not require managers to make 
wholesale changes internally, it will present 
a more nuanced challenge. In effect, AIF 
managers will need to approach the way 
they run their AIFMD-compliant firms 
almost as if they were UCITS managers 
because this is the filter through which the 
FCA will likely view managers according to 
Michelle Carroll, partner in the investment 
management division at BDO.

“Managers have to adopt a mindset as if 
they were running a UCITS-compliant fund. 
They need strong governance over policies 
and procedures, and documentation, which 
would be the equivalent to what you would 
find if running a UCITS fund,” suggests Carroll. 

The compliance that UK-regulated 
managers have learnt to live with is kind 
of the old way of doing things. “Now they 
need to actually think about what is their 
conflicts of interest policy, does it need to be 
updated? Have they evidenced that they’ve 
updated such a policy? Expectations have 
risen with AIFMD and managers need to be 
aware of that.” 

In many respects, the EU Parliament 
intends the spirit of the UCITS framework 
to be closely mirrored in the Directive as 
it applies to alternative investment funds. 
They are, as it were, two sides of the same 
regulatory coin. As said, managers who 
choose to become AIFMD-compliant are 

not going to face massive internal upheaval. 
The key difference to what they were doing 
previously, and what they will be expected 
to do going forward, will, says Carroll, be 
in the evidencing and documentation of the 
underlying policies and procedures:

“I think the nuance lies in the mindset 
that needs to be adopted with regards to 
documentation and evidencing. Most hedge 
fund managers have failed to fully appreciate 
that yet. 

“I think there is a slight risk that those 
hedge fund managers who are already 
regulated won’t think that there’s a huge 
requirement to change under AIFMD. On 
face value, that’s probably right, but I think 
there’s a slight change in expectations, 
particularly at the EU level, that you’re 
actually going to look more like a UCITS 
manager,” explains Carroll.

This is not to suggest that managers 
are overnight going to start marketing their 
hedge funds to retail investors. Rather, it is 
to encourage them to think from the market 
regulator’s perspective. Carroll does not 
believe that the FCA is going to start hunting 
down AIF managers. They will likely be 
pragmatic, but there are key points in the 
FCA’s policy stance that managers should 
be mindful of, going forward.

“The key thing I would stress test is that 
policies and procedures and governance 
around trading clearly tie back to the fund’s 
investment objectives. Under the Directive, 
and the FCA’s rules, there needs to be a 
link between the investment objectives and 
investors coming into the fund who expect to 
be duly rewarded. That’s the whole point of 
collective investment schemes: for investors 
to pool together and to get returns from a 
specific investment objective.”

Michelle Carroll, partner in 
the investment management 
division at BDO

Bdo

www.globalfundmedia.com
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set a particular soft limit and under what 
circumstances a trader can ignore that soft 
limit. Can they provide evidence of training 
around soft limits? Can they show evidence 
of compliance monitoring when limits are 
breached? There is going to be much more 
evidencing needed under the AIFMD.” 

With respect to marketing, the FCA’s last 
policy statement made it clear in that if an 
investor provides written confirmation that 
they approached the manager, it constitutes 
passive marketing. 

The next sentence says…’but we will look 
for evidence of marketing nonetheless’. What 
this demonstrates is that managers should 
beware of attempting to rely on written 
declarations from investors to deliberately 
bypass becoming AIFMD-compliant. 
That alone will not keep them out of hot 
water if it is proven that the manager was 
actually actively marketing and approaching 
investors, rather than the other way round.

Of course, the simple way to avoid 
this is to become fully compliant, benefit 
from passporting, and actively market the 
fund across the EU. But deciding whether 
to leverage on the success of the well-
established UCITS brand will depend on 
each individual AIFM. Given the costs 
involved, it is something that managers will 
need to carefully weigh up.  

“As a fund manager you’ve got to 
question whether there are positive brand 
opportunities to start with. If yes, and there is 
potential for good brand recognition among 
investors in the AIFMD, as a fund manager 
you’re probably going to want to go out and 
market your fund product(s) and say ‘Look at 
me, I’m AIFMD-compliant’.

“I would advise managers to obtain 
external assurance from a firm like BDO 
to confirm that they are indeed AIFMD-
compliant. Managers need to ramp up their 
existing governance structure, and if they 
need to take external advice on how to do 
that, that’s where BDO can help. 

“Our clear recommendation is to ensure 
that everything is evidenced and documented 
from the governance aspect at the top all 
the way down to KYCs on investors, due 
diligence on third parties, reviewing data 
provided by depositaries on transactions 
and trades. It’s about having evidence at all 
levels within the AIFMD-compliant firm.” n

Any deviation away from this, which has 
not been evidenced or written in to a firm’s 
investment documentation, will potentially 
open up Pandora’s Box, especially if a fund 
is unfortunate to suffer a blow up. In such 
a scenario, the AIF manager should ensure 
that they’ve got their house in order.

“What I would be looking at if I were the 
FCA is whether the trading activity of the 
fund truly reconciles back to the investment 
objectives because that would be the hook 
for the FCA to say ‘Hang on, you’re not 
acting in your investors’ best interests’. 
Although I don’t think the FCA will clamp 
down on managers per se, were something 
to go wrong with a fund, however, these 
policies and procedures for a fund’s trading 
strategy would be the first thing they would 
target,” adds Carroll.

While Carroll is perhaps taking a worst-
case scenario here, it is far better for 
managers to err on the side of caution than 
potentially get stuck on the wrong end of a 
regulatory investigation; the reputational risk 
alone could be catastrophic. 

“You might not think that your operations 
need to be UCITS-equivalent in terms of 
protecting investors but if there is a problem 
in the fund, and the FCA pays you a visit, 
that’s exactly the mindset they will be 
bringing,” emphasises Carroll.

Continuing the UCITS theme, another 
area for managers to think about is the 
use of soft limits in their trading software. 
Previously, if the system told the hedge fund 
trader that adding another X per cent of risk 
exposure to a certain stock would breach, 
for example, a 10 per cent soft limit, they 
would acknowledge it but continue with 
the trade. 

“Now, if the fund failed, the FCA 
would immediately raise the point that 
the manager had chosen to ignore the 
warning on the trading screen. What did 
they do in Compliance to ensure that that 
was appropriate to ignore? Where did 
they document that they understood the 
investment objectives and were comfortable 
with these investment limits while choosing 
to ignore the soft limits? 

“By moving closer to the UCITS world 
under the AIFMD, hedge fund managers 
will have to think carefully as to whether 
they have documented why they have 

Bdo
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The British Virgin Islands
– ready for business

By Philip Graham, harneys

The British Virgin Islands (BVI) is the 
world’s second largest domicile of offshore 
investment funds and a leading international 
finance jurisdiction known for effective 
regulation and products which are flexible 
and relevant. 

With the Phase II implementation date of 
the Alternative Investment Fund Managers 
Directive (AIFMD) fast approaching this 
month, interest in the AIFMD is as high as 
ever as investment fund managers seek to 
determine what, if any, effect the AIFMD will 
have on their structures as well as their ability 
to market within the European Union (EU).

Harneys offers this article as guidance on 
the British Virgin Islands’ perspective and 
to assist with a careful assessment of the 
projected impact of the AIFMD.

What is the AIFMD?
The AIFMD came into force on 21 July 2011 
to create a comprehensive and effective 
regulatory and supervisory framework across 
the European Economic Area for alternative 
investment fund managers (AIFMs) either 
based within the EU or marketing their 
products within the EU.

The key drivers are investor protection 
and reduced risks for professional investors 
in alternative investment funds (AIFs) through 
uniformed cross-border management and 
marketing requirements on AIFMs.

What are AIFs?
An AIF in accordance with the AIFMD is 
a collective investment undertaking which 
raises capital from a number of investors 
and invests in accordance with a defined 
investment policy for the benefit of those 
investors. It does not distinguish funds based 
on risk spread, number of assets, minimum 
number of investors, open-ended or closed, 
listed or unlisted or of a particular legal form.

An AIF entity is either:
• authorised or registered in an EU Member 

State under the applicable national law 
or has its registered/head office in an EU 
Member State (an “EU AIF”); or

• a “non-EU AIF”.
Each AIF must have one AIFM; either a legal 
person whose regular business is managing 
one or more AIFs and whose registered 
office is in an EU Member State (an “EU 
AIFM”) or a non-EU alternative investment 
fund manager (a “non-EU AIFM”), who are 
also known as a “Third Country Managers”.

What are AIFMs?
An AIFM is either:
a) an EU AIFM which manages EU AIFs or 

non-EU AIFs;
b) a non-EU AIFM which manages EU AIFs;
c) a non-EU AIFM which markets AIFs in the 

EU, irrespective of whether such AIFs are 
EU AIFs or non-EU AIFs;

d) a non-EU entity which has been 
substantially delegated management 
functions for AIFs from an EU AIFM; or

e) an EU entity which has been substantially 
delegated management functions from a 
non-EU AIFM.

Are (d) and (e) referring to the concept 
of “letter-boxing”?
An analysis of where the management 
activities and management responsibility 
are being exercised must be carried out to 
decide which entity falls within the remit of 
the AIFMD and will be deemed to be the 
AIFM. Delegation agreements may create 
implications for AIFMs where management is 
essentially being carried out from within the 
EU due to letterboxing.

Where an investment manager’s 
performance is delegated “to the extent 
that it exceeds by a substantial margin the 

Philip Graham, partner, 
Narneys BVI

the  Br It I sh  V IrG In  I slands
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investment management functions performed by the 
manager itself” the listed manager may be considered a 
letterbox entity and not the AIFM under the AIFMD.

To avoid being deemed a letterbox entity, an AIFM 
should be seen as retaining the necessary expertise and 
resources to supervise a delegated task, have the power 
to make decisions in key areas and does not delegate or 
outsource more investment management functions than 
it retains.

Third Country Managers may wish to ensure that 
there are policies and procedures in place that guarantee 
diligent oversight of all decisions taken by delegates, 
including a clear statement within investor documents 
outlining the AIFM’s supervisory functions as it relates 
to delegates and the delegate’s boundaries or possibly 
a physical presence in the third country to demonstrate 
that they are actively managing the fund.

Are there any obvious exemptions from the 
AIFMD?
It should initially be noted that BVI AIFMs managing a 
fund before 22 July 2013 may continue marketing the 
AIF in the UK until 21 July 2014, without complying with 
the AIFMD’s transparency and reporting requirements, 
provided they are in compliance with the UK’s private 
placement regime.

There are also some other exceptions which in 
summary mean that the AIFMD will not apply to:
• funds with assets under management (AUM) of 

EUR100 million or less;
• unleveraged funds with no redemption rights 

exercisable during a period of five years following the 
date of initial investment in the fund with an AUM of 
EUR500 million or less;

• securitisation special purpose companies; 
• single investor funds;
• managed accounts, insurance contracts, joint 

ventures, employee participation schemes and holding 
companies;.

• funds that are marketing in the EU on a passive 
placement or reverse solicitation basis; and

• entities that prior to the enforcement date of the 
AIFMD are winding down operations or not soliciting 
new investors.

What type of BVI entities will be affected by the 
AIFMD?
• BVI AIFMs of EU AIFs – national law of the relevant 

investor’s EU Member State would determine whether 
a BVI AIFM can market the EU AIF under the private 
placement regime;

• BVI AIFMs of a non-EU AIF being marketed into the 
EU – marketing of non-EU AIFs in the EU would be 
subject to the private placement regime of each EU 

Member State, provided cooperation agreements are 
in place between the authority of the EU investor’s 
Member State, the BVI Financial Services Commission 
(FSC) and the relevant authorities of the AIF;

• EU AIFM of a BVI AIF – EU AIFMs must apply for 
a passport to market their BVI AIF throughout the 
EU and comply fully with the AIFMD subject to any 
exemptions, grandfathering provisions or minimum 
thresholds;

• Delegation of portfolio or risk management by an 
EU AIFM to a BVI entity – EU AIFMs must comply 
with delegation requirements of the AIFMD and a 
cooperation agreement between the EU AIFM’s 
regulator and the FSC is necessary; and

• Delegation of portfolio or risk management by a BVI 
AIFM to an EU entity – care should be taken to ensure 
that delegation does not create letter-boxing as the EU 
entity would be deemed the AIFM and subject to full 
compliance with the AIFMD.

Talk us through “Passive Placement/Reverse 
Solicitation”
Marketing as AIFMD defined is the ‘direct or indirect 
offering or placement at the initiative of the AIFM, or 
on behalf of the AIFM, of units or shares of an AIF 
it manages to or with investors domiciled or with 
a registered office in the EU’. Therefore, accepting 
subscriptions from EU investors who initiate the 
transactions will not constitute marketing for the 
purposes of the AIFMD.

But care should be taken to understand the scope of 
reverse solicitation within each Member State prior to 
reliance, as implementation may vary.

Maintenance of robust controls, compliance processes 
and evidence of the reverse solicitation sale would 
be required. This is particularly important for proof of 
regulatory compliance, as well as in defence of any 
possible private law actions for breaches of the AIFMD, 
for example mis-selling.

AIFMs practicing reverse solicitation may wish to 
review their marketing procedures for new and existing 
investors to ensure that promotional and other materials 
including website content and procedures are sufficiently 
robust.

Non-EU AIFMs that rely solely on reverse solicitation 
can remain outside the AIFMD’s parameters until at least 
July 2015. However benefits should be weighed against 
limitations on marketing and the inability to target future 
EU revenues after this point in time.

AIFMs should also be mindful that marketing post-
AIFMD will receive increased regulatory focus. Further, 
difficulties may arise in distinguishing between active 
and passive marketing and neither the AIFMD nor ESMA 
provide specific guidance on passive marketing.
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AIFMD’s phased implementation
• Phase I – this ran from the date of inception through 

to 21 July 2013. During this period, there was no 
change to marketing arrangements within the EU. 

• Phase II – from 22 July 2013 to July 2015. Under the 
Passport Regime, full compliance is required with 
the AIFMD for EU managers of EU AIFs. For Non-
EU AIFMs or EU AIFMs of non-EU AIFs, the private 
placement regime will apply as long as:
– cooperation agreements are in place between 

the relevant EU regulator and the Third Country 
regulator;

– the Third Country cannot be blacklisted by the 
Financial Action Task Force; and

– the AIF complies with various reduced regulatory 
requirements for Non-EU AIFMs marketing 
their Non-EU AIFs. This includes transparency 
requirements, the submission of an annual report 
to the relevant EU regulator within six months of 
the financial year-end, disclosure requirements 
to investors and periodic reporting on trading 
activity, risk management, leverage information and 
systematically relevant information.

 AIFMs should familiarise themselves with the 
implementation of AIFMD by each relevant Member 
State as they have the flexibility to determine its 
transposition within their jurisdiction.

• Phase III – from July 2015 through to 2018 – the key 
question here will be whether the passport regime 
will be extended to Third Countries. This is certainly 
something to monitor from this point forward. If it is 
extended, we would anticipate that Non-EU AIFs will 
only be able to be marketed within the EU on this basis. 

• Phase IV – from 2018 and beyond. Again, the key 
will be the extension of the passport regime to Third 
Countries.

So is the BVI ready for Phase II?
On 11 July 2013, the FSC announced that the BVI 
entered a Memorandum of Understanding (MOU) which 
encompassed twenty-five European securities regulators. 
The MOU covers the necessary consultation, cooperation 
and exchange of information requirements to satisfy 
Phase II of the AIFMD, enabling the continued marketing 
of BVI funds within most of the EU.

The BVI’s participation in the AIMFD initiative is in 
keeping with the jurisdiction’s long-standing practice 

of remaining in step with international best practice as 
it relates to transparency, anti-money laundering and 
regulation. The BVI is party to the IOSCO Memorandum 
of Understanding which includes 23 of the 27 EU 
member states; has entered into a number of tax 
information exchange agreements as well as bilateral 
agreements with the US; is on the OECD’s white 
list; is not on the FATF’s blacklist and scores highly 
comparatively in terms of its compliance with FATF anti-
money laundering and anti-terrorist financing measures. 

The BVI is committed to ensuring that it meets the 
Phases III and IV requirements, by signing cooperation 
agreements with all EU Member States, remaining off 
the FATF’s blacklist, and signing TIEAs with jurisdictions 
where fund marketing is likely. As such, the FSC is 
currently pursuing further MOUs with seven additional 
European countries: Austria, Croatia, Germany, Italy, 
Slovenia and Spain, thereby ensuring that the BVI 
satisfies all regulatory requirements under the AIFMD 
and remains at the forefront of the funds industry.

BVI funds are therefore in an excellent position to 
continue marketing into the EU with minimum disruption, 
as the BVI can boast of having a regulatory regime that 
meets the Phase II private placement regime of the 
AIFMD. Further, the BVI financial industry’s continuing 
commitment to regulation and partnering with various 
countries through OECD-compliant Tax Information 
Exchange Agreements should ensure that the industry 
is ready for the possible 2018 abolition of the private 
placement regime.

So, in conclusion?
The British Virgin Islands prides itself as being a 
reputable jurisdiction of choice, with a solid regulatory 
framework and the BVI FSC is committed to working 
and partnering with all stakeholders within the financial 
services industry to position and continuously re-position 
the BVI as such.

Harneys is confident that given the BVI’s reputation 
for continuous improvements, meeting and often times 
exceeding international regulation, as well as maintaining 
its reputation as a leading alternative investment funds 
jurisdiction offering excellent service, the BVI FSC is 
doing all that they can to ensure the BVI is exceptionally 
positioned to navigate the AIFMD. If there are any 
questions or further clarity is needed please contact your 
usual Harneys representative. n
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Dillon Eustace focuses on providing innovative 
advice on alternative investment products such 
as single and multi-strategy hedge funds, FoHFs, 
private equity funds and real estate vehicles.

With the largest alternative investment legal team 
in Ireland, Dillon Eustace has recently expanded 

its services to the Cayman Islands. From both 
jurisdictions, Dillon Eustace advises international 
and domestic asset managers, banks, prime 
brokers and other service providers on all aspects 
of alternative investment products including 
product design, launch, listing, tax and compliance. 
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The Cayman Islands
– MoUs signed with 20 EU states

By Matt Mulry, dillon eustace

The Directive on Alternative Investment Fund 
Managers (Directive 2011/ 61/EU (“AIFMD”)) 
and its supplementary regulation will from 
22 July 2013 introduce an authorisation 
regime for the marketing and management 
of alternative investment funds (“AIFs”) within 
the European Union (“EU”). Following 22 
July 2013 a manager which is established 
outside the EU and which manages an AIF 
established in Cayman may only market 
that AIF into the EU in certain limited 
circumstances.

An AIF under the AIFMD is defined 
very broadly as any collective investment 
undertaking established anywhere in 
the world that (a) is not required to be 
authorised as a UCITS; (b) raises capital 
from a number of investors; (c) has a view 
to investing such capital in accordance 
with a defined investment policy; and (d) is 
intended to benefit its investors. AIFs would 
typically include Cayman hedge funds, 
Cayman private equity vehicles and any 
other Cayman fund structures which are not 
UCITS funds.

The AIFMD defines “marketing” as any 
direct or indirect offering or placement at 
the initiative of a manager of an AIF or on 
behalf of that manager, of units or shares 
in a fund it manages to or with investors 
domiciled in the EU. The primary condition 
for such marketing is that a co-operation 
agreement for the purpose of systemic risk 
oversight has been entered into between 
the regulators of the target EU member state 
and the Cayman Islands Monetary Authority 
(“CIMA”) and that such an agreement has 
also been entered into between the target 
EU members state and the home jurisdiction 
of the manager.

The entry by the Cayman Islands 
Monetary Authority (“CIMA”) into memoranda 
of understanding with members of the 

European Securities and Markets Authority 
(“ESMA”) was approved by the Board of 
Supervisors of ESMA on 22 May 2013. 
Shortly thereafter on 30 May 2013 CIMA 
announced that it has signed such 
memoranda of understanding with twenty 
EU member states. These memoranda of 
understanding will serve as co-operation 
agreements for the purpose of systemic risk 
oversight and will from 22 July 2013 allow the 
supervision by EU regulators of managers 
established outside the EU who market their 
Cayman AIFs into the EU. The terms of these 
memoranda of understanding will facilitate 
the exchange of information between CIMA 
and the relevant EU member states, cross-
border on-site visits between the jurisdictions 
and also provide a framework for mutual 
assistance in the enforcement of the 
applicable supervisory laws between CIMA 
and these EU member states. The entry 
into these memoranda of understanding is 
an important step in maintaining Cayman’s 
competitiveness in the European market 
and thereby retaining its status as the pre-
eminent jurisdiction for hedge funds.

The entry by CIMA into these memoranda 
of understanding has provided the necessary 
international regulatory framework for the 
marketing of Cayman AIFs into the EU 
by managers established outside the EU. 
However, additional conditions will also 
apply after 22 July and these will need to be 
assessed and complied with. 

The AIMFD provides that AIFs may only 
be marketed to Professional Investors1 in the 
EU by way of an EU marketing passport or 
by way of any available private placement 
rules. Whilst the AIFMD will open up the 
European marketing passport regime to all 
EU AIF with managers established in the EU, 
an EU marketing passport will not initially 
be available to managers of Cayman AIFs. 

Matt Mulry, partner, Dillon 
Eustace, Cayman Islands
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However the passport regime may become available 
in or around October 2015 if ESMA and the EU issue a 
positive opinion on such an extension and appropriate 
co-operation agreements are put in place. If the passport 
regime is extended at that time a manager whether it is 
established inside or outside the EU may be able to seek 
full authorisation from an EU member state and obtain a 
passport for marketing their Cayman AIFs across the EU.

The private placement rules of each target member 
state of the EU will need to be reviewed and advice 
obtained from advisers in the relevant states as to their 
application. Under the AIFMD each of the member states 
of the EU will be able to allow managers established 
outside the EU to market their Cayman AIFs within their 
state under their own private placement rules but will not 
be obliged to do so.

Generally the provisions of the AIFMD will mean 
that marketing Cayman funds to European investors by 
managers established outside the EU will become more 
restrictive after 22 July 2013. In addition the individual 
member states may impose even stricter rules than those 
set out in the AIFMD on managers established outside the 
EU in respect of the marketing of AIFs in their jurisdiction 
and may abolish their private placement regimes entirely. 
Specific advice will need to be taken on the provisions of 
such rules where they have been adopted.

In some EU member states transitional provisions may 
be available for a limited period after 22 July 2014 which 
could postpone compliance with the requirements of 
the AIFMD. These provisions where they are available 
are likely to vary in scope and application between the 
EU member states which implement them and specific 
advice should be sought from advisers in each target 
EU member state as to availability of any transitional 
provisions.

After 22 July 2013 managers which are established 
outside the EU and which are marketing Cayman AIFs 
to EU Professional Investors under any available private 
placement regime of a member state will need to comply 
with: (a) the relevant provisions of that regime; (b) the 
asset stripping requirements of the AIFMD where the 
AIF seeks to acquire control of EU registered non-listed 
companies; and (c) the following reporting and disclosure 
provisions of the AIFMD:
• Financial reporting requirements including 

remuneration disclosure requirements;
• Disclosure requirements to investors around the AIF 

and its manager; and
• Disclosure requirements to EU Regulators around the 

AIF and its manager.

Financial reporting and remuneration disclosure
A manager established outside the EU is required to 
produce, for each of the Cayman AIFs it markets in the 

EU, annual reports which must contain:
• balance sheet/statement of assets and liabilities; 
• income and expenditure account for the financial year;
• report on activities of the financial year;
• any material changes during the financial year; 
• total amount of remuneration paid to its staff for 

the financial year (fixed and variable) number of 
beneficiaries, and any carried interest; and

• the aggregate remuneration broken down by its senior 
management and staff whose actions have a material 
impact on risk profile of the AIF.

The information concerning remuneration as contained 
in the annual report must contain information on the total 
amount of remuneration for the financial year specifying:
• the total remuneration of the entire staff of the 

manager, with an indication of number of beneficiaries;
• the total remuneration of those staff of the manager 

who in part or in full are involved in the activities 
of the AIF with an indication of the number of 
beneficiaries; or

• the proportion of the total remuneration of the staff of 
the manager attributable to the AIF and an indication 
of the number of beneficiaries; and

• the carried interest paid by the AIF, where relevant. 
Managers must also provide general information 
relating to the financial and non-financial criteria of 
the remuneration policies and practices for relevant 
categories of staff to enable investors to assess the 
incentives created. Managers must disclose at least the 
information necessary to provide an understanding of 
the risk profile of the AIF and the measures it adopts to 
avoid or manage conflicts of interest. 

Disclosure requirements to investors
The minimum level of information to be made available 
to investors must include, inter alia:
• the investment strategy and objectives of the AIF 

including how these can be changed, use of leverage 
and collateral and asset reuse arrangements;

• the identity of manager, and the AIF’s depositary, 
auditor and other service providers including prime 
broker and a description of their duties;

• any delegated investment management function and 
any delegation of safekeeping function;

• valuation procedures;
• the fund’s liquidity risk management;
• fees, charges and expenses; 
• how fair treatment of investors is ensured by the 

manager, details of any preferential treatment, the type 
of investors who obtain such preferential treatment 
and their legal or economic links with the AIF or the 
manager;

• latest annual report;
• the historical performance of the AIF; and
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• how information required regarding special 
arrangements or leverage is disclosed.

Managers are also required to periodically disclose 
to investors the percentage of AIF’s assets which are 
subject to special arrangements due to their illiquid 
nature, total leverage employed and any right of use 
of collateral under such leveraging arrangement, 
arrangements for managing liquidity and any changes to 
the maximum leverage that the manager may employ on 
behalf of the AIF. 

Disclosure requirements to EU regulators
Managers are required to provide certain information on 
a regular basis to the supervisors of the EU member 
state in which a Cayman AIF is marketed2 including: 
• the principal markets and instruments traded by it on 

behalf of the AIF; 
• the percentage of AIF’s assets subject to special 

arrangements arising from their illiquid nature, 
arrangements for managing liquidity, the risk 
management systems employed, the current risk 
profile of the AIF, the main categories of assets 
invested in, and the results of stress tests performed 
in line with the AIFMD;

• an annual report of the AIF and for the end of each 
quarter, on request, a list of all AIFs managed by the 
manager; and

• where substantial leverage is employed, information 
on the overall level of leverage employed.

Frequency of reporting will be determined by reference 
to the size of the manager’s assets under management 
with more frequent reports being required from managers 
with a larger value of assets under management. 

On or around October 2018 a decision will be made 
by the European Commission as to whether private 
placement of Cayman and other AIF established outside 
the EU should be permitted to continue within the EU or 
whether they should be abolished.

Reverse solicitation
The definition of marketing under the AIFMD does not 
capture reverse solicitation which is outside the scope 
of the AIFMD. As a result where there as been no direct 
or indirect solicitation by managers established outside 
the EU for investment by EU investors into their Cayman 
AIFs there is no regulatory requirement to comply with 
the AIFMD. It should be noted however that at one 
stage during the evolution of the AIFMD the practice of 
reverse solicitation was to be prohibited and that any 
claim of reverse solicitation may well come under close 
scrutiny where it is relied upon to admit EU investors. 
Care should therefore be taken to ensure that there is 
a clear audit trail in each case which documents the 
circumstances of a reverse solicitation.

Steps to implementation
Mangers established outside the EU which are intending 
to market their Cayman AIFs into the EU will need to 
assess whether these AIFs are within the scope of the 
AIFMD and whether the intended marketing approach 
is within the definition of marketing under the AIFMD. If 
the outcomes of these assessments are both positive 
such managers will need to make sure that they comply 
with the requirements of their home jurisdiction, of the 
Cayman Islands, and of the EU member states in which 
the AIF is to be marketed. n

Footnotes:
1. A “Professional Investor” is an investor which is considered a 

professional client, in accordance with Annex II of Directive 2004/39/
EC (the “MiFID Directive”) and includes credit institutions, investment 
firms, insurance companies, pension funds, sovereign funds and 
certain other institutional and private individual investors.

2. Annex IV of the EU Commission’s Regulation implementing the AIFMD 
contains templates for the filing of such information.
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Guernsey 
– more options than you might think

By Fiona le Poidevin, Guernsey Finance

In July 2013 the global economy is continuing 
to throw up significant events but these 
are nothing in comparison with what we 
saw and experienced five years ago when 
the financial crisis was unravelling before 
our eyes. Indeed, it is precisely the events 
of 2008 which now frame our current 
environment, including economic, as well 
as political and social developments. This 
includes the introduction of the Alternative 
Investment Fund Managers Directive (AIFMD) 
with effect from 22 July 2013.

AIFMD was born out of a belief within the 
European Union (EU) that a lack of oversight 
of the alternative investment funds sector, 
in particular hedge funds and private equity, 
had contributed to the global financial crisis. 
Yet, now it’s not so much what got us to this 
point but how we will go about dealing with 
it which concerns us, particularly with still so 
many unknowns. The Directive has been the 
subject of much debate and its implications 
remain unclear – and are likely to do so 
post 22 July 2013 – due to the fact that much 
of the detail is open to interpretation by 
individual Member States.

AIFMD seeks to regulate EU-based 
Alternative Investment Fund Managers 
(AIFMs), managers of EU established 
Alternative Investment Funds (AIFs) and 
managers that market AIFs into the EU. So, 
in essence, if either the manager or the 
fund has a relationship with the EU then the 
Directive comes into play. 

Guernsey is not in the EU and therefore, is 
not required to implement AIFMD. However, 
with Europe still one of our biggest markets, 
we have a large proportion of business which 
does relate to the EU in some form and so 
potentially falls within scope of the Directive. 
As such, we have had to be alive to what will 
be required now and in the future to maintain 
access to EU markets. 

Yet, Guernsey also has a substantial – and 
growing – amount of funds business which 
originates from locations such as the US, 
Middle East, Latin America, Russia, India 
and Asia that does not touch the EU at all. 
Therefore, we have also had to be mindful 
of the fact that we do not want to prohibit 
this business and in fact, we believe that 
our position outside of the EU but within 
the European time zone actually offers an 
opportunity to attract more non-EU work.

The Guernsey options
Guernsey is introducing a regime to ensure 
that we can continue to service both EU 
and non-EU business following AIFMD 
coming into effect. There will be a full AIFMD 
equivalent offering for those EU investors 
and managers who need or choose to take 
this route. There will also be a continuation 
of the existing regime for those who fall 
outside the scope of AIFMD (non-EU 
business); and the maintenance of the 
same, if slightly amended, process for those 
who are able to take advantage of National 
Private Placement (NPP) regimes.

An important point to make is that 
Guernsey’s position as a third country 
means that we do not have to introduce 
a fully equivalent AIFMD regime for our 
alternative investment managers and funds 
to maintain access to EU markets from 22 
July 2013. The existing NPP regimes will 
continue to offer a route for managers and 
funds based in third countries, such as 
Guernsey, to access the EU until at least 
2015 and most likely, 2018. 

However, in order to continue under NPP 
after 22 July 2013, AIFMD imposes additional 
regulatory obligations under Articles 42 and 
43. On 7 June 2013, the Guernsey Financial 
Services Commission (GFSC) issued The 
AIFMD (Marketing) Rules, 2013, together with 

Fiona Le Poidevin, chief 
executive of Guernsey Finance
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a notification form. The forms are for Guernsey-based 
managers to notify the GFSC of which EU (and wider 
EEA) countries they will market each fund. The GFSC 
has confirmed that it is able to accept completed forms 
prior to 22 July 2013. 

In addition, it has recently been confirmed that the 
GFSC has signed bilateral cooperation agreements 
with 27 securities regulators from the EU and the 
wider European Economic Area (EEA), including the 
UK, Germany and France.* The European Securities 
and Markets Authority (ESMA) had previously given 
its approval for the content of potential cooperation 
agreements but the fact that they have now been signed 
means that Guernsey funds will continue to be able to 
receive investments from appropriately qualified investors 
in all these EU/EEA countries through their NPP regimes 
post 22 July 2013, subject to completion of the notification 
procedure of the relevant national securities supervisor.

However, the Directive does also provide the 
framework for establishing a full passporting regime and 
the European Commission is expected to implement 
this regime for non-EU managers of alternative funds 
in July 2015. Guernsey intends to fully engage with the 
consultations on the third country passporting regime to 
ensure that Guernsey AIFMs will be ideally placed to take 
advantage of the new benefits of being able to market 
AIFs on a pan-European basis with a single authorisation, 
as the regime is currently envisaged to work. 

Indeed, the GFSC is expected to shortly issue a 
domestic consultation on the full AIFMD equivalent opt-
in rules which Guernsey will introduce in due course. 
These opt-in rules should allow bilateral marketing of an 
AIF product to certain EU Member States prior to the 
implementation of a third country passport regime. 

What does this mean for you?
So, in summary, Guernsey managers and funds with no 
connection to the EU will continue to be able to use the 
existing regime. Those who want to be able to continue 
to access the EU will continue to be able use to the NPP 
regimes. However, a fully AIFMD equivalent regime for 
those with an EU connection who need or choose to 
take this route will also be available. It is expected that 
this will be introduced early in 2014 so that there is time 
for it to be fully embedded prior to the full passporting 
regime coming on-stream from July 2015.

For those marketing into the EU, it is likely that the 
NPP route will continue to be favoured by many due 
to the depth and breadth of the requirements that fund 
managers will have to satisfy for AIFMD. Indeed, it is 
expected that full-blown AIFMD compliance will only be 
sought if there are particular reasons to do so, e.g. for 
investor relations. 

For those managers with elements of EU and non-EU 
business, the potentially onerous and costly compliance 
with AIFMD will mean that parallel structures are likely 
to be given serious consideration. It will be possible 
to break the non-EU business away into a parallel or 
feeder structure for which AIFMD compliance would 
neither be required nor necessary. If, on the other 
hand, it is necessary or otherwise desirable to comply 
with the AIFMD requirements, then you can do this in 
Guernsey too. 

What we are trying to say is that a one size fits 
all approach does not suit everyone and Guernsey 
is able to provide a range of options. We believe 
that this approach enables us to provide an offering 
with real choice in servicing both EU and non-EU 
markets. However, as mentioned at the outset, the real 
implications of the Directive are still evolving – and will 
continue to do so post 22 July 2013 – due to the fact 
that much of the detail is open to interpretation by 
Member States.

Substance: managers and depositories
A recent survey of European asset managers by fund 
software provider Multifunds showed that 77% of 
respondents were considering establishing AIFs for non-
EU investors ‘offshore’ as a way to put them outside of 
the scope of the Directive. However, of course, this can 
only be truly claimed to be the case if there is sufficient 
substance offshore. This also applies to managers of 

Guernsey fund facts
Latest figures from the GFSC show that the net asset 
value of investment funds under management and 
administration in Guernsey reached £296.5 billion at 
the end of March 2013 – up £19.7 billion (7.1%) in the 
first quarter of the year. This represents an increase 
of £26.4 billion (9.8%) year on year, a rise of £32.8 
billion (12.4%) on the same time two years ago and 
an increase of £99.1 billion (50.2%) since the end of 
March 2010.
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AIFs for EU investors who are looking to avail of the 
continuing NPP regimes.

Indeed, interpretation over what constitutes 
‘substance’ goes to the heart of much of the debate 
about the implications of AIFMD. What is clear is that 
letter box entities cannot claim to be managers and 
substance will be required in a jurisdiction where a 
manger is claiming to be domiciled. Similarly, under 
the delegation rules, the extent to which activities such 
as portfolio and risk management can be outsourced 
must be considered and it needs to be ensured that the 
real decision making powers lie with the entity that is 
claiming to be the manager. 

Guernsey is at a huge advantage as a fund domicile 
because of the existing standards we already employ 
regarding oversight and because of the substance 
which is already present in structures domiciled in 
the Island. For example, Guernsey already plays host 
to a number of major managers, such as Apax, BC 
Partners, Man Group, Permira and Terra Firma who 
all have offices and staff here. In addition, we have 
a range of fund administration groups, ranging from 
major international names to boutique, independent 
operations, coupled with qualified Non-Executive 
Directors, who are experienced in providing management 
functions. 

In addition, AIFMD is introducing a requirement 
for depositories to provide extra oversight to the fund 
structure. Guernsey can service depository requirements 
through its existing range of on-Island custodians who 
are already used to providing not just custody services 
such as dealing and settlement but also a fiduciary role 
played by a trustee – hence the name, custodian trustee. 
Yet, much of Guernsey’s core business of closed-
ended private equity and real estate funds will be able 
to access AIFMD’s lighter touch regime that permits a 
wider range of entities, such as lawyers and registrars, to 
carry out custodian functions.

Therefore, Guernsey is already extremely well placed 
to meet the requirements for enhanced oversight 
and substance and yet, many of our AIFs will be 
able to access a lighter regime in relation depository 
requirements. In addition, we have the benefit of having 
opened in early June this year for applications from 
managers and depositories who want to continue to 
access the EU market post 22 July 2013. 

Of course, providing they can prove sufficient 
substance to their arrangements, one option might be for 
a fund to opt to be self-managed. Ben Morgan, a Partner 
at Carey Olsen in Guernsey, has said that it would be 

wrong to assume that all existing Guernsey funds will 
opt to be self-managed and therefore be non-EU AIFM 
managed. He believes that some will want their UK 
operation in the EU to be the AIFM and will therefore 
have the option to be AIFMD authorised but managing a 
Guernsey fund.

To conclude, Guernsey’s position as a third 
country, the Island’s planned regulatory regime and its 
infrastructure and expertise mean that as a domicile 
it ultimately offers optionality for the international fund 
community. In dealing with AIFMD, Guernsey has 
recognised not only the importance of the EU market but 
also the truly global nature of its investor base. n

Guernsey AIFMD agreements*
Guernsey has signed cooperation agreements with the 
following EU/EEA authorities:
• Autoriteit Financiële Markten (The Netherlands)
• Autorité des marchés financiers (France)
• Bundesanstalt für Finanzdienstleistungsaufsicht 

(Germany)
• Central Bank of Ireland (Ireland)
• Comissão do Mercado de Valores Mobiliários 

(Portugal)
• Financial Services and Markets Authority (Belgium)
• Financial Supervisory Authority (Romania)
• Commission de Surveillance du Sector Financier 

(Luxembourg)
• Cyprus Securities and Exchange Commission 

(Cyprus)
• Czech National Bank (Czech Republic)
• Finansinspektionen (Sweden)
• Finanssivalvonta (Finland)
• Finanstilsynet (Denmark)
• Finanšu un kapit la tirgus komisija (Latvia
• Finanzmarktaufsicht (Austria)
• Estonian Financial Supervision Authority (Estonia)
• Polish Financial Supervision Authority (Poland)
• Financial Conduct Authority (United Kingdom)
• Financial Supervision Commission (Bulgaria)
• Hellenic Capital Market Commission (Greece)
• Bank of Lithuania (Lithuania)
• Malta Financial Services Authority (Malta)
• Národná banka Slovenska (Slovak Republic)
• Pénzügyi Szervezetek Állami Felügyelete (Hungary)
• Fjármálaeftirliti (Iceland)
• Finanstilsynet (Norway)
• Finanzmarktaufsicht (Liechtenstein)
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Ireland
– AIF Rulebook in place

By Jennifer Fox, dillon eustace

The EU Alternative Investment Fund 
Managers Directive (2011/61/EC) (“AIFMD” or 
“the Directive”) will be transposed into Irish 
legislation by implementing regulations and 
will come into effect on 22 July, 2013. 

In Ireland the implementation of AIFMD 
is grounded not only on the Directive and 
on the European Commission Delegated 
Regulation of 19 December, 2012 (the 
“Level 2 Regulations”), but also on the long 
established regulatory framework in place for 
alternative investment funds. In this regard, 
Ireland services over 40% of all alternative 
fund assets with Irish domiciled funds now 
representing over EUR277 billion in assets 
with over 2,100 funds. 

Building on this framework, the Central 
Bank of Ireland has now issued its AIF 
Rulebook which sets out the conditions 
applicable to fund managers (“AIFMs”) and 
to funds (“AIFs”) which are additional to 
those imposed directly by legislation. 

The AIF Rulebook will replace the current 
Central Bank’s NU series of Notices and 
Guidance Notes. Further, the Central Bank 
issued a “Q&A” paper on 15 May, 2013 which 
contains useful information on the new 
regulatory regime and how it proposes to 
address various transitional requirements. 

The Central Bank has now put in place 
an informal process to accept applications 
for authorisations of AIFMs and will be 
in a position to formally process such 
applications after 22 July, 2013. 

Under the new post-AIFMD regulatory 
regime, it is possible to become authorised 
in Ireland as an external AIFM (i.e. a 
management company) or as an internally 
managed AIFM (i.e. a self-managed 
investment company).

Transitional arrangements in Ireland
The transitional arrangements for existing 
managers, for new funds and for non-EU 
managers have now been clarified. Some 
practical scenarios are considered below: 

a new eu aIFM (including an internally 
managed aIF) seeking to launch post 22 
July, 2013: 
Such an entity will require authorisation under 
Irish legislation implementing the Directive. 
An AIFM which is below the threshold size 
set out in the Directive (i.e. managing AIFs 
with assets under management of less 
than EUR100million (including leverage) or 
certain closed-ended funds with a 5 year 
lockup and assets under management 
of under EUR500million) will be subject 
to a “lighter touch” registration regime. 
Such sub-threshold AIFMs are required to 
comply with transparency (prospectus and 
accounts disclosure) requirements, certain 
organisational requirements, valuation and 
liquidity management rules.

an existing Irish aIFM: 
The Central Bank has clarified that such 
entities can avail of a 12 month transitional 
period and are required to submit an 
application for authorisation within 12 months 
of 22 July, 2013. During this transitional 
period, the AIFM must take steps on a “best 
efforts” basis to comply with national law 
implementing the Directive. 

Whilst no guidance has yet emerged 
on the meaning of “best efforts” it is 
expected that existing AIFMs would begin 
to take steps towards documenting their 
organisational and contractual arrangements 
to demonstrate compliance and move 
towards applying for authorisation over the 
coming year.

Jennifer Fox, partner, Dillon 
Eustace, Dublin

I reland
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existing Irish aIFMs seeking to establish new aIFs: 
AIFMs who are availing of the transitional period can 
establish new AIFs. Until the AIFM is authorised, the 
new AIF will remain subject to the pre-AIFMD regulatory 
regime, i.e. the Central Bank NU Notices and Guidance 
Notes.

existing Irish umbrella Qualifying Investor Funds (“QIFs”) 
launching new sub-funds:
An existing umbrella QIF can avail of the transitional 
period until the AIFM is authorised and can launch new 
sub-funds during this period.

non-eu aIFM seeking to set up an Irish aIF after 
22 July 2013: 
Such an entity will be permitted to avail of a 2 year 
transitional period (until at least 22 July 2015) provided it 
has an AIFM capable of carrying out all the tasks of an 
authorised AIFM by 22 July, 2015. During the transitional 
period, the non-EU AIFM will need to comply with the 
“lighter touch” requirements applicable to registered 
AIFMs (see above). The Central Bank has indicated that 
it will keep the extent of this transition for non-EU AIFM 
under review in line with any common EU position which 
will emerge. 

non-eu aIFM with an existing Irish QIF:
Such entities can continue to operate and can avail of a 
2 year transitional benefit provided that it has an AIFM 
capable of carrying out all the tasks of an AIFM by 
22 July, 2015.

A non-EU AIFM availing of the transitional period 
cannot avail of the passport under the AIFM Directive to 
market to professional investors within the EU and will 
be required to rely on private placement regimes and 
applicable marketing rules in EU member states.

Authorisation as an Irish AIFM
Although the Directive is principally a manager-related 
directive it has several elements which directly impact 
the fund product (the AIF), for example the depository 
requirements, prospectus disclosure requirements, 
valuation and so forth. A summary of the requirements 
for authorisation of the AIFM and the AIF are set 
out below.

With regard to the authorisation of the AIFM, the AIF 
Rulebook sets out comprehensive provisions for making 
an application for authorisation. This requires inter alia, 
the submission of a programme of activity (business 
plan), details of the shareholders and key management 
of the AIFM, evidence of compliance with the minimum 
capital requirements under the Directive and details of 
compliance with the organisational and code of conduct 
requirements as set out in the Level 2 Regulations. In 

accordance with good corporate governance principles, 
the AIF Rulebook provides that the board of directors of 
an AIFM will be required to have responsibility for sixteen 
specific managerial functions and to provide such details 
in its programme of activity. These functions include inter 
alia, decision making, monitoring investment policies and 
performance, monitoring compliance, risk management, 
remuneration, valuation, conflicts of interest and so 
forth. Where the AIFM appoints delegates, the Central 
Bank also requires a detailed reporting framework to be 
included in the programme of activity including escalation 
and rectification of material breaches. 

In line with the Level 2 Regulations there are specific 
provisions in respect of delegation and in this regard, 
particular consideration has to be taken when the AIFM 
is delegating investment management. The principal 
requirement is that the AIFM cannot delegate the 
performance of investment management to an extent 
that it exceeds the functions carried out by the AIFM 
itself, i.e. to the extent that it becomes a letterbox entity. 
It would appear that whilst the AIFM can delegate both 
portfolio management and risk management it cannot 
delegate the entirety of both at the same time. The onus 
will be on each AIFM applicant to consider carefully 
the extent of any proposed delegation of investment 
management functions, which will be reviewed closely by 
the Central Bank. 

Authorisation of the AIF
Prior to the introduction of AIFMD, the QIF became 
one of the key European regulated fund products for 
all types of alternative strategies. On the product side, 
the new Irish regulatory rules have introduced some 
important changes and enhancements to the established 
regulatory regime. In summary, the new regime provides 
for two fund products (i) the qualifying investor alternative 
investment fund or “QIAIF” (which will be the successor 
to the QIF) and (ii) the Irish retail investor AIF or RIAIF. 
Importantly, like its predecessor, the QIF, the authorisation 
of the QIAIF can still be done on a fast track basis, i.e. 
the QIAIF will be authorised within one business day 
after submission of completed fund documentation and 
certification that certain regulatory requirements have 
been met. However, the fast-track process will not apply 
if the QIAIF is seeking authorisation as an internally 
managed AIFM (in which case it will need to make a full 
AIFM application).

QIAIFs are subject to a minimum subscription of 
EUR100,000 (or foreign currency equivalent). It can 
only be marketed (i.e. using the AIFM passport) to 
professional investors although there is a higher 
EUR500,000 figure for QIAIFs which invest more than 
50% of net assets in any one unregulated fund. The key 
feature of the QIAIF is that, like the QIF predecessor, it 
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is subject to virtually no investment restrictions (except 
those specified in the Directive in respect of private 
equity structures, investment in securitisations and 
certain rules in respect of feeder type investments). 
In addition, there is no limit on leverage or borrowing 
subject to disclosure of maximum leverage levels in 
its offering document. The QIAIF structure is therefore 
suitable for a wide variety of fund structures including 
hedge funds, venture/development capital, private 
equity, real estate, or long only funds. One advantage 
of the QIAIF is that it will be able to avail of the new 
EU marketing passport once it has an authorised AIFM. 
Non-EU AIFs and AIFMs should also be able to avail 
of the transitional rules to continue to market their 
funds under current private placement arrangements 
throughout the EU (subject to restrictions in individual EU 
member states). 

QIAIFs present a number of liquidity options and 
can be structured as open-ended, open-ended with 
limited liquidity or closed-ended. They can also utilise 
a variety of features to address liquidity such as gates, 
sidepockets, holdbacks and in-specie redemptions.

The RIAIF is an alternative fund product for the retail 
market and has no minimum subscription. The product 
is more flexible than the UCITS (with regard to risk and 
investment diversification rules) but is subject to more 
restrictions than QIAIFs. Further, similar to a UCITS 
fund the documentation (i.e., prospectus, depository 
agreement, trust deed) for a RIAIF will need to undergo a 
review process with the Central Bank. 

Summary of key changes
Other key highlights introduced by the new regulatory 
regime in Ireland are as follows:
• Removal of the promoter regime for a new QIAIF. 

The requirement to have a promoter has been 
removed and instead replaced with the requirement 
to have an authorised AIFM. However, a RIAIF is still 
required to have a promoter with a minimum capital 
of EUR635,000 who is regulated in a recognised 
jurisdiction; 

• Removal of specific rules previously contained in the 

Central Bank’s NU Notices in respect of private equity 
funds, property funds, futures and options funds and 
multi-adviser funds. It is anticipated that this will afford 
greater flexibility for such fund structures. The AIF 
Rulebook now only contains certain rules relating to 
money market funds, feeder funds and the use of 
subsidiaries (although the letter of authorisation of the 
AIF may specify other conditions); 

• More flexible rules in respect of share classes for 
QIAIFs so that subject to certain conditions, assets 
(including derivatives) can be allocated to investors in 
individual share classes;

• Replacement of the requirement to ensure equal 
treatment of shareholders with fair treatment of 
shareholders. This will facilitate the creation of share 
classes in the same portfolio with different dealing 
deadlines; 

• Extension of initial offer periods for private equity and 
venture/development capital funds to 2 years and 6 
months from the date of the initial closing; 

• Permitting QIAIFs to use sidepockets so that illiquid/
hard to value assets can now be sidepocketed 
immediately upon investment. This should create 
opportunities for AIFs who invest in distressed or 
illiquid assets; 

• Removal of prime broker and OTC counterparty credit 
rating and minimum shareholder fund requirements 
and replacement with the due diligence requirements 
under the AIFM Directive. 

Future developments
In addition to the AIFMD-related legal and regulatory 
changes, there are also plans in progress to significantly 
overhaul Ireland’s limited partnership structure, which is 
designed to bring that structure more in line with limited 
partnerships in other jurisdictions. This will coincide with 
changes to Irish tax legislation (Irish Finance Act 2013) 
which will treat such structures as transparent for Irish 
tax purposes. In addition, there will shortly be a new 
corporate legal structure available in Ireland known as 
the ICAV which will be able to “check the box” in order 
to facilitate investment by US taxable investors. n
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Jersey
– prepared for AIFMD

By ashley le Feuvre, Volaw Fund services Group

After a lengthy period of negotiation and 
development the European Union’s (the 
“EU”) Alternative Investment Fund Managers 
Directive (“AIFMD” or the “Directive”) finally 
comes into force on 22 July 2013. Following 
implementation and in order to continue 
marketing their funds to European investors, 
managers (“AIFMs”) of European domiciled 
investment funds must fully comply with the 
Directive. Managers with funds domiciled 
in countries such as Jersey, which are 
defined in the Directive as “third countries” 
will, subject to certain conditions, continue 
being able to market their non-EU funds 
to European investors under the separate, 
private placement regimes of the individual 
European countries, which will remain in 
place until at least 2018. Utilisation of the 
private placement regimes will involve 
compliance with new transparency and 
disclosure requirements under the Directive 
but these will be significantly less onerous 
than maintaining full compliance with AIFMD.

In April of this year, Jersey introduced 
specific regulations mirroring AIFMD, to 
ensure Jersey will comply where relevant 
with all criteria set out in AIFMD. The 
regulations also pave the way for Jersey 
structures to benefit from the proposed 
“passporting” regime for alternative 
investment funds expected in July 2015, 
at which time European-wide marketing 
passports will potentially become available to 
non-EU based AIFMs.

The regulations enacted in April grant 
Jersey’s financial services regulator, the 
Jersey Financial Services Commission (the 
“JFSC”) coverage over all Jersey fund types for 
AIFMD purposes, including private structures, 
which were not previously regulated. This 
enabled a cooperation agreement to be 
signed with ESMA, the European Securities 
and Markets Authority on 30 May 2013. 

ESMA had negotiated the agreement on 
behalf of the 27 EU Member State securities 
regulators (including Croatia who acceded 
to the European Union after this date), as 
well as with the authorities from Iceland, 
Liechtenstein and Norway which, with the 
EU, forms the European Economic Area (the 
“EEA”). Bilateral agreements will now be put 
in place between Jersey and each individual 
EEA country.

The signing of the cooperation agreement 
means that after 22 July, AIFMs of Jersey 
domiciled funds may market their funds 
into those European countries with which 
the bilateral agreements are signed. It will 
be necessary though for such AIFMs to 
carefully consider the private placement 
requirements in each of the individual EEA 
countries from which they intend sourcing 
investment.

It is not yet confirmed which EEA 
countries have already signed cooperation 
agreements with Jersey. However, it has 
been confirmed by the JFSC that substantial 
inroads have been made with the execution 
of such agreements.

There are no changes to the Jersey 
regulations covering those existing or future 
fund products and structures that are not 
marketed into Europe.

Regulations for Jersey funds
The definition of an alternative investment 
fund (an “AIF”) under the Directive is broader 
than the equivalent in Jersey’s historic fund 
legislation, potentially covering all types of 
Jersey fund structure, including those that 
have previously been outside the scope of 
the JFSC’s licensing and oversight regime. 
Jersey’s new AIFMD-specific regulation 
brings such funds into scope for AIFMD 
purposes, meaning that the primary 
legislation now governing the establishment 

Ashley Le Feuvre, senior 
manager of Volaw’s Fund 
Services Group
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and operation of investment funds in Jersey is as follows:
• Collective Investment Funds (Jersey) Law 1988, as 

amended (“CIF”)
• Control of Borrowing (Jersey) Order 1958, as amended 

(“COBO”)
• Alternative Investment Funds (Jersey) Regulations 2012 

(“AIF Regulations”)
• Financial Services (Jersey) Law 1998, as amended (the 

“FSJL”)
There are also a series of further orders and regulations, 
which will supplement the above, together with amended 
and new codes of practice, which are discussed in more 
detail below.

From 22 July new AIFs being marketed to EEA 
investors will be required to seek a certificate under the 
AIF Regulations. However, there will be an exemption for 
those existing AIFs already holding certificates under CIF 
from seeking a separate AIF certificate, provided they 
inform the JFSC that they intend marketing into Europe 
and receive a written consent. This exemption will apply 
to expert funds (operated under the Jersey Expert Funds 
Guide); Jersey Listed Funds and other unclassified funds 
licensed under CIF.

Additional AIFMD-specific regulations will be enacted 
that further define an alternative investment fund for 
Jersey purposes. This will capture the definition in 
the Directive and extend this to include those funds 
established under COBO and marketed into Europe. This 
includes very private funds (those with fifteen or fewer 
investors), COBO only funds (having fewer than fifty 
investors) and Jersey Private Placement Funds (having 
fewer than fifty sophisticated investors), each of which 
were not required previously to have a regulatory license 
but will now need to seek an AIF Certificate in order to 
market into the EEA.

Further regulation will also be put in place to provide 
the AIF exemption for CIF licensed funds referred to 
previously.

The existing CIF Codes of Practice will be updated 
to cross-refer to new AIF Codes of Practice (the “AIF 
Codes”), which will be implemented on 22 July.

Jersey unregulated funds
Jersey has historically operated two types of unregulated 
fund structure; i) unregulated eligible investor funds; and 
ii) unregulated exchange-traded funds. These funds are 
exempted from authorisation and supervision by the 
JFSC. As a result of the wide European definition of an 
alternative investment fund and the requirement for EEA 
marketed Jersey funds to be regulated by the JFSC, it will 
not be possible to market a Jersey unregulated fund in 
the EEA after 22 July.

To address this, a new form of Jersey eligible 
investor fund product has been created, the Jersey 

Eligible Investor Fund (“Jersey EIF”). In order to continue 
accessing European markets, existing unregulated 
eligible investor funds funds will be able to convert to 
a Jersey EIF under the Jersey Eligible Investor Fund 
Guide and existing unregulated exchange-traded funds 
may convert to a Listed Fund under the Jersey Listed 
Fund Guide.

The historic unregulated fund types will be retained 
and may still be utilised by those funds not being 
marketed in the EEA.

Non-Jersey domiciled funds and their functionaries
It is quite common for Jersey general partners to operate 
non-Jersey limited partnerships. It was initially expected 
that such non-Jersey funds would be required to seek a 
certificate under the AIF Regulations. However, the JFSC 
has recently confirmed that this will no longer be the 
case and the Jersey regulator will not take responsibility 
for any oversight of non-Jersey domiciled funds.

It will be necessary, however, for Jersey functionaries 
to such funds, including general partners and managers, 
to seek the new class of AIF Services Business license 
under the FSJL and to follow the AIF Codes.

The Position for functionaries to Jersey AIFs
Jersey-based functionaries that provide services to funds 
may be licenced for various categories of fund services 
business (“FSB”) under FSJL. A new category of “AIF 
Services Business” will be created for those functionaries 
providing services to AIFs marketing in Europe. Mirroring 
the CIF exemption, however, there will also be an 
exemption for FSB functionaries, including AIFMs, from 
registering also as AIF Services Businesses. There will 
also be an exemption for AIFMs with an AIF Services 
Business license from any requirement to obtain an 
investment business license under FSJL, as is currently 
the case for FSB license holders.

From 22 July 2013 a new form of the Jersey FSB Codes 
of Practice will be adopted, which have been updated 
to reflect the requirements of the Directive and to cross-
refer to the new AIF Codes. Jersey-based AIFMs will 
have the ability to adopt in full the AIF Codes, which are 
designed to comply with the full passporting requirements 
of the AIFMD, or alternatively, until 2018 at least, they may 
simply adopt those parts which cover the requirements for 
marketing under the private placement regimes.

A new class of license is also being created to apply 
to those Jersey entities that provide depository services 
to AIFs. Provision of such services will be covered by the 
amended FSB Codes of Practice and the AIF Codes.

As an aside it will also be very important for Jersey-
based AIFMs of AIFs to ensure that they organise 
themselves appropriately, to avoid being deemed a 
“letterbox entity” under the Directive.
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What should managers of Jersey Funds do to 
prepare for implementation?
The marketing aspects of the Directive should not apply 
to those closed-ended funds that have concluded their 
marketing activity and have confirmed commitments. 
However, AIFMs will need to be mindful of the Directive’s 
provisions covering acquisition of investments in the EU 
which apply equally to EU and non-EU managers and 
their funds, whether EU-based or not.

Should an AIFM wish to market their fund into 
EU member states then the process is relatively 
straightforward. Initially, the AIFM will need to determine 
if it is a “Sub-Threshold” manager, in which case lighter 
provisions will apply. There is a prescribed criteria 
for making such determination. If the AIFM is already 
regulated as a FSB under FSJL, then provided it is not 
carrying out any additional category of FSB, the AIFM will 
be able to utilise the ‘grandfathering’ proposals to move 
and allow existing regulated AIFMs to automatically 
register under FSJL as conducting AIF Services Business. 
Therefore, the Manager merely needs to notify the JFSC 
that they are carrying out fund services business in 
relation to an AIF and the EEA countries in which they 
are carrying out the same and it will be automatically 
registered. However, this only permits the AIFM to market 
AIFs in those EEA countries that have entered into a 
cooperation agreement with Jersey. 

The AIFM then needs to decide the level of 
compliance that meets its requirements. An AIFM is 
at liberty to adopt the full AIF Codes in preparation for 
passporting when the same comes into force or to adopt 
those parts of the AIF Codes, which set out the minimum 
requirements under the Directive for private placement.

In order to comply partially and facilitate private 
placement an AIFM will need to comply fully with 
paragraphs 1, 2.3, 3 and 4 of section 1 and all of sections 3 
and 4 of the AIF Codes. These sections provide as follows:
• Section 1, Paragraph 1: Scope (Article 2 of Level 1 

AIFM Directive).
• Section 1, Paragraph 2.3: Procedures for monitoring on 

an on-going basis the value of assets.
• Section 1, Paragraph 3: Determination of the AIFM.
• Section 1, Paragraph 4: Conditions for Conducting AIF 

Business (the granting of a certificate by the JFSC),

• Section 3: Transparency Requirements. This provides 
for an annual report to the JFSC and sets out the 
criteria therefore. The criteria for disclosures to 
investors both in the offer documents (which will 
require a review of the existing offering documents in 
order to ascertain compliance therewith) and on an 
on-going basis.

• Section 4: which applies to AIFMs managing certain 
kinds of AIF and sets out procedures in relation 
thereto.

In addition to an AIFM notifying the JFSC, the AIF itself 
will also need to inform the JFSC that it will be marketed 
in Europe, including which countries it is to be marketed 
in. The JFSC will automatically grant the relevant 
certificate for the funds to be an AIF and the funds 
themselves will then need to comply with sections 3 and 
4 of the AIF Codes.

In addition to the above, it is important to note that 
individual EEA states may impose extra requirements 
upon the AIF and AIFM before they are allowed to 
market the AIF in that member state. 

Therefore the practical steps that need to be 
completed prior to the implementation date are as 
follows:
• A compliance review of any existing or proposed 

funds against the relevant sections of the AIF Codes, 
to consider current adherence thereto and where 
relevant, and whether it is possible for the funds to 
adhere to the AIF Codes (given that derogation is 
unlikely to be allowed). 

• A review of the offering documents against the 
requirements of Section 4 of the AIF Codes.

• Consider any requirement to convert or alter an 
existing AIF structure that is actively marketing into the 
EEA.

• The implementation of procedures to ensure that the 
reporting requirements under Section 3 of the AIF 
Codes can be adhered to.

• Confirmation with the Commission that a cooperation 
agreement has been entered into with the relevant 
member state.

• Obtaining legal advice in the relevant member states 
as to any additional requirements by such member 
states. n
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Exceptional Growth for Malta’s Fund Industry
 

The number of collective investment schemes increased from 200 in 2006 to 851 up to December 2012.
 

This success was made possible by Malta’s highly favourable business environment. This includes the role 
played by the island’s Single Regulator, renowned throughout the industry for its flexibility coupled with 

meticulous attention to detail.

The island’s highly competitive, cost-effective business environment and the presence of all the Big Four 
accounting firms adds even further advantage.

 
An onshore EU jurisdiction allowing passporting and redomiciliation of funds, with an efficient fiscal regime, 

a balmy Mediterranean climate and a multilingual, ethical and professional workforce, Malta offers a winning 
combination of advantages specifically designed to foster further growth and maximise success.
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Malta
– significant changes

By Malta Financial services authority

The law on investment services in Malta has 
undergone a number of significant changes 
in preparation for the implementation of 
the Alternative Investment Fund Managers 
Directive (hereinafter referred to as the 
“AIFMD”). Among these changes has been 
the issue of second tier legislation in the form 
of Regulations issued under the Investment 
Services Act as well as the publication both 
of new and of revised third level Investment 
Services Rules by Malta’s finance industry 
regulator, the Malta Financial Services 
Authority (hereinafter referred to as the 
“MFSA”). The new regime makes provision 
for and sets out the rules relative to the issue 
of new licences within the AIFMD framework 
as well as to the revision of existing licences 
in order to render current licence holders 
compliant with the requirements of the 
AIFMD. Furthermore, it sets out the rights that 
will attach to licence holders (particularly the 
passporting rights relative to management 
and marketing) and the standard licence 
conditions to which licence holders will be 
subject on an on-going basis throughout the 
term of their operation.

(I) New applications
As from 22 July 2013, a number of new 
AIFMD-compliant licences will be made 
available as follows:
• new licences with respect to the provision 

of investment fund management services 
to investment funds that are not UCITS in 
accordance with the revised Investment 
Services Rules for Investment Services 
Providers, specifically Part BIII thereof 
regulating Alternative Investment Fund 
Managers;

• new licences for alternative investment 
funds in accordance with the new 
Investment Services Rules for Alternative 
Investment Funds;

• new licences for professional investor 
funds (“PIFs”) under the revised Investment 
Services Rules for Professional Investor 
Funds in respect of the following cases:
– PIFs opting to be licensed as de 

minimis self-managed AIFs;
– PIFs managed by external de minimis 

AIFMs;
– PIFs managed by external AIFMs 

that are not de minimis (and that are 
therefore subject to the full scope of the 
AIFMD); and

– PIFs managed by non-EU AIFMs in 
terms of the provisions of the AIFMD 
allowing for the marketing of AIFs by 
non-EU AIFMs in the territory of a 
Member State; and

• new licences for non-UCITS retail 
schemes under the updated Investment 
Services Rules for Retail Collective 
Investment Schemes.

Private collective investment schemes fall 
outside the scope of the AIFMD and will 
therefore not require any form of licensing 
but will continue to be issued with a 
recognition certificate as is the case under 
the current regime.

(II) Revision of existing licences
Managers and self-managed funds that were 
already operating under a valid investment 
services licence prior to 22 July 2013 have 
the following options:
• either to apply for their licence to be 

converted to an AIFMD-compliant licence 
by that date; or

• to make use of a transitional period for 
conversion.

applications for conversion to an aIFMd-
compliant licence by 22 July 2013
By means of a Circular dated 10 May 2013, 
the MFSA has advised that existing licence 

MFSA headquarters
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holders that intended to convert to an AIFM licence 
immediately upon the coming into force of the AIFMD 
on 22 July 2013 would be required to have notified the 
MFSA and to have submitted a Self-Assessment Form 
for Fund Managers or a Self-Assessment Form for Self-
Managed Collective Investment Schemes applying for an 
AIFM Licence, as applicable, by 10 June 2013. The MFSA 
is now in the process of reviewing the applications 
submitted and will have issued a revised AIFM licence to 
those applicants considered to be AIFMD-compliant by 
22 July 2013.

With regards to any Self-Assessment Forms delivered 
to the MFSA subsequently to 10 June, the MFSA has 
committed to use its best endeavours to ensure the 
relevant revised licences are issued at the earliest date 
possible following the entry into force of the AIFMD.

transitional period for existing licence-holders 
Existing licence holders may avail themselves of a 
transitional period of one year from 22 July 2013 within 
which to comply on a “best efforts basis” with the 
requirements of the AIFMD in order to ensure conversion 
to a duly licensed AIFM or self-managed AIF, as 
applicable, by 22 July 2014. In order to be licensed within 
the year, licence holders will be required to submit their 
relevant Self-Assessment Forms by 31 March 2014.

Umbrella collective investment schemes (including 
PIFs) will be allowed to continue to establish new sub-
funds under the outgoing regime up until 22 July 2014.

De Minimis managers
The MFSA has adopted a policy of licensing rather 
than simply registering AIFMs whose assets under 
management fall below the thresholds stipulated in the 
AIFMD. A Self-Assessment Form for Fund Managers and 
Self-Managed Schemes applying as De Minimis Licence 
Holders is available for these fund managers. In order 
to ensure conversion by 22 July 2014, the relevant forms 
should also be submitted to the MFSA by 31 March 2014.

The De Minimis PIF/Non-UCITS Retail Scheme Option
The option is available for de minimis self-managed 
schemes to continue to operate within a PIF or non-UCITS 
retail scheme framework under the revised Investment 
Services Rules for Professional Investor Funds or for 
Retail Collective Schemes, as applicable. A revised licence 
would be required and, to this end, a De Minimis Self-
Assessment Form would need to be submitted also in 
respect of these managers by 31 March 2014.

(III) Delegation of management functions
The delegation of management functions is permitted 
within the AIMFD framework. This is subject to the 
condition that the entire delegation structure may be 

objectively justified and that it meets certain other 
requirements as stipulated under the AIFMD and 
transposed in Part BIII of the Investment Services 
Rules for Investment Services Providers, such as the 
requirement that the AIFM retain the expertise and the 
resources to effectively supervise the delegated tasks 
and manage the associated risks. Notification of the 
intention to delegate must be provided to the MFSA, 
which will permit delegation as long as it is satisfied 
that all relevant conditions have been met. The AIFMD 
provides that delegation may be of either the portfolio 
management or of the risk management function. 
However, it is the MFSA’s policy to allow the delegation 
of both functions simultaneously in cases where the 
delegation of each function is partial rather than total.

The liability of the AIFM will in no way be affected by 
any delegation of its functions.

(IV) Remuneration policy
The approach adopted by the MFSA is that remuneration 
policies and practices will be applicable at the level 
of the AIFM with regards to certain categories of 
staff (“including senior management, risk takers, 
control functions, and any employees receiving total 
remuneration that takes them into the same remuneration 
bracket as senior management and risk takers, whose 
professional activities have a material impact on the risk 
profiles of the AIFMs or of the AIFs they manage”).

Any entities to which management functions have 
been delegated will not, however, be subject to the same 
remuneration policies as are applicable to AIFMs.

(V) The depositary
The MFSA has negotiated a derogation at EU level 
from the requirement that the depositary of the AIF 
assets under management be established within the 
territory of the licensing state. This derogation has 
been incorporated within the AIFMD at article 61(5) and 
effectively allows for the appointment of a depositary 
(or “custodian”, as the function is referred to in the 
implementing Maltese laws) that is established in 
a Member State other than the licensing state. The 
derogation is effective until 22 July 2017, after which 
date a Maltese AIFM would be required to employ the 
services of a Malta-registered depositary.

The delegation by a depositary to a prime broker 
of any of its custody functions is permitted subject, 
however, to the conditions contained in Part BIV of 
the Investment Services Rules for Investment Services 
Providers. The discharge of depositary liability in any 
such delegation arrangement is also allowed subject to 
certain conditions, including the condition that the liability 
discharge be objectively justified and that it be expressly 
stipulated within a written agreement.
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The MFSA acknowledges that different business 
models will favour different depositary/prime brokerage 
structures. In light of this, it is open to considering the 
appropriateness or otherwise of any models that an 
applicant may put forward for consideration and has 
already issued guidance on certain structures which it 
will consider acceptable.

depositary “lite”
In accordance with the provisions of the AIFMD, funds 
that have no redemption rights exercisable within 
the five-year period following the date of the initial 
investment in the fund and which generally do not invest 
in assets that need to be held in custody may appoint, 
as depositary, any registered professional as approved 
by the MFSA and providing sufficient financial and 
professional guarantees.

This depositary “lite” regime will also apply to EU 
AIFMs managing non-EU AIFs marketed in the EU (at 
least until July 2015).

(VI) Passporting
Malta has transposed the AIFMD’s passporting and 
third country provisions by means of dedicated sets of 
Regulations. 

Management and marketing passports
EU fund managers may passport their management 
services (whether directly or through the establishment 
of a branch) by means of the Investment Services 
Act (Alternative Investment Fund Manager) (Passport) 
Regulations, 2013. Furthermore, such fund managers 
may market the units or shares of the AIFs under 
their management in accordance with the Investment 
Services Act (Marketing of Alternative Investment Funds) 
Regulations, 2013.

Portfolio investment services
AIFMs are allowed to offer ancillary MiFID services 
(discretionary portfolio management as well as certain 
non-core services). The MFSA’s policy is to include an 
indication of these services in the passport notification 

provided to host Member States. However, since the EU 
Commission has stated its position that these services 
should not in fact be incorporated within the scope of 
the AIFM passport, managers should be aware that 
certain Member States may refuse to recognise a right to 
passport these services.

third country regime
The transitional third country framework incorporated 
within the AIFMD has been catered for by the issue of 
the Investment Services Act (Alternative Investment Fund 
Manager) (Third Country) Regulations, 2013. Under these 
Regulations, it will be possible for AIFMs to continue to 
manage/market (without a passport) non-EU AIFs on 
a private placement basis within the EU until July 2015. 
The EU passport may become available after this date 
in the event that this is recommended by ESMA and 
subsequently acted upon by the EU Commission by 
means of delegated acts.

(VII) Co-operation with non-EU jurisdictions
The MFSA has signed co-operation agreements 
with 34 regulators based in non-EU states having 
responsibility over the supervision of AIFs. These 
agreements were negotiated by ESMA on behalf of 
all 27 EU Member States. The agreements will apply 
as from 22 July 2013 and will facilitate the exchange 
of information, cross-border on-site visits and mutual 
assistance necessary for the effective implementation of 
the AIFMD.

(VIII) Information on the MFSA website
Information related to the implementation of the AIFMD 
in Malta may be accessed through a dedicated section 
on the MFSA website containing all of the updated 
Investment Services Rules, the applicable EU and 
Maltese legislation, the licensing application forms, 
information guides, a detailed Q&A and other relevant 
information.

This section may be accessed via a banner link on 
the MFSA homepage or directly through the following 
link: mfsa.com.mt/pages/viewcontent.aspx?id=506. n
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