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Introduction
The Hedgeweek Guide to Setting up Alternative Investment Funds 2011 
is the fourth edition of this unique online publication being made available 
to the 50,000-strong audience of investment managers, institutional investors 
and service providers that read Hedgeweek and its family of investment 
management newsletters daily.

The focus of the Guide is to help managers, promoters and their advisers 
decide where best to list their alternative investment funds, and complements 
our Global Funds Leadership Round Table series, which showcases thought 
leadership from key fund servicing jurisdictions.

This edition of the Guide draws together in one volume all the major current 
regulations covering the establishment of alternative investment funds in 
a comprehensive treatment of the subject covering the following major 
jurisdictions – BVI, Guernsey, Ireland, Jersey, Luxembourg and Malta.

The Guide goes from strength to strength with the support of leading 
law firms and service providers and in this regard we would like to thank 
Harneys, Collas Crill, Chevalier & Sciales, Dillon Eustace, and Malta Financial 
Services Authority for their invaluable time and assistance in preparing a 
comprehensive overview of each jurisdiction in this edition, in conjunction 
with Custom House Fund Services, PricewaterhouseCoopers and JP Funds 
Group, who also provided their expert support.

We look forward to your feedback and participation in forthcoming editions 
of this Guide.

Sunil Gopalan 
Publisher 
GFM Limited

Hedgeweek.com 
Globalfundwire.com 
Wealthadviser.co 
Privateequitywire.co.uk 
Propertyfundsworld.com 
Etfexpress.com 
Globalfunddata.com
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Custom House

performing far greater due diligence. As 
Barry asserts: “Track record and performance 
are always important as that’s what attracts 
investors in the first place but start-ups also 
need to have a tight operational infrastructure.” 

Whilst some start-up managers consider 
domiciling the fund onshore to attract certain 
investors, the costs and timing involved in 
doing so are sometimes prohibitive to their 
plans. In this situation, Custom House would 
suggest a client set-up the fund offshore 
and look at redomiciling, if necessary, further 
down the line. 

Custom House offers a set-up service, 
where a law firm has not already been 
engaged, which is designed to achieve the 
following: 
l To help establish a fund that meets the 

client’s objectives;
l To eliminate the problems that clients may 

have when trying to establish their own 
specialist fund;

l To ensure that the fund is set up at an 
acceptable cost; and

l To do this as quickly and efficiently as 
possible.

Custom House also offers The Nascent 
Fund SICAV PLC: a Maltese open-end 
umbrella fund platform, specifically designed 
to provide an efficient and cost-effective 
solution for new managers wishing to start 
up their own open end hedge fund.

This enables managers entering the 
market to establish and control their own 
segregated sub-fund, with a relatively small 
amount of initial capital.

“We distinguish ourselves through our 
client service and personal service offering,” 
concludes Barry. “We recently launched 
an online dealing platform, which makes 
life easier for investors. As experience has 
taught us, if investors are happy, managers 
are happy.” n

Investors will always assess potential returns 
and the quality of investment strategy but 
in the opinion of Linda Clegg, Manager 
Business Development & Fund Formation, 
Custom House Fund Services, today they’re 
looking a lot more at the associated risks 
before allocating to new funds. 

“Many are considering going for what they 
perceive to be safer jurisdictions,” says Clegg, 
which raises the whole issue of whether to 
structure a fund offshore or onshore in more 
regulated jurisdictions. David Barry, Head of 
Sales & Marketing, Europe and Middle East 
at Custom House Group, adds: “In general, 
investors are looking more at regulated 
products in these established jurisdictions, 
such as UCITS or “Newcits”.” 

Approximately 80 per cent of new assets 
in 2010 went to the top ten hedge funds, 
meaning start-ups face a tougher time raising 
capital. This, says Barry, is due to low investor 
confidence at present, and as a result of the 
liquidity mismatch, they are more concerned 
about exposure levels. As a consequence, 
institutional investors are less likely to be the 
main seed investor to start-up managers.

“The choice of jurisdiction is key,” 
explains Clegg. A manager should factor 
in where their target investors are based 
and also whether restrictions set in certain 
jurisdictions will limit their investment 
strategy, before making a final decision.  

If cost and speed are important, they 
should look at more offshore jurisdictions. 
A typical Caymans offshore structure would 
take approximately four to six weeks to set 
up. Malta, says Clegg, takes approximately 
eight to ten weeks because “the MFSA carry 
out a more comprehensive due diligence 
process on each of the individuals behind 
both the fund and management company”. 

Infrastructure is another key consideration 
given that post-Madoff investors are 

Start-ups should aim 
for a minimum AUM 

Interview with Linda Clegg

Linda Clegg, Manager 
Business Development & Fund 
Formation, Custom House Fund 
Services
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New funds need 
exit strategy

Interview with Lachlan roos

Lachlan Roos, UK tax 
hedge fund leader, 
PricewaterhouseCoopers

What are the key issues a manager needs 
to be aware of when setting up a fund?
There are two key issues that a new fund 
manager should look at when they’re setting 
up a new fund. The first is simplicity of the 
structure. It needs to be easily understood 
both to them and to potential investors. The 
second is speed to market. How quickly can 
they start to invest and make money. Those 
are the areas of focus when people talk to 
us about envisaging their new business.

Typically, what we discuss with a 
manager is whether he wants to go down 
the unregulated fund path with a standard 
Caymans-based master/feeder structure 
or whether he wants something regulated 
onshore in Luxembourg or Ireland. Cayman 
funds give you speed to market but 
regulated markets take longer to set up in 
because of the regulatory hurdles involved.

Are there variations in terms of setting 
up funds in different jurisdictions? Is it 
simply the case that Cayman vehicles 
are more straightforward to establish?
Yes, it’s faster and simpler. The lawyers 
know what they’re doing and there’s no 
regulation that you have to satisfy. What we 
generally see from the virgin start-up market 
is that, nine times out of ten, managers go 
with a Caymans master/feeder structure. The 
regulated onshore market is usually where 
we see mature managers establishing funds. 
They may already have a Caymans operation 
in place and decide that in order to attract 
different investors they want an onshore 
vehicle to add to their funds group.

What are the key points a new 
manager must be clear about and that 
you advise on from a tax perspective?
When you’re setting up your fund structure 
you need to consider what your investors 
might expect, what are the asset classes 

you’re going to invest in, assess what 
income those assets are going to generate 
and how that’s going to affect you from a tax 
perspective. Depending on whether you’re 
receiving dividends, capital gains or interest 
on the assets you’re holding in the fund, 
you then need to apply certain structuring to 
make sure you don’t suffer withholding tax 
on the returns otherwise it’ll impact on the 
rate of return of the fund.

The Caymans doesn’t have any tax treaties 
with anyone to reduce withholding tax in the 
territories you’re investing in, so you need to 
look at sub-structures below the Caymans 
to make sure that it works tax efficiently. For 
example, if you’re a credit fund and you’re 
receiving interest you need to set up a 
structure that will enable interest to get paid 
back gross rather than net of withholding 
tax. That’s where we start to use sub-fund 
structures such as Luxembourg vehicles etc.

If you’re a UK-based manager you also 
have to think about permanent establishment 
risks. Your fund could have a taxable 
presence in the UK because you’re based in 
the UK making all the investment decisions 
on behalf of that fund.

In the UK, we have a trading safe harbour, 
which is called the Investment Manager 
Exemption. Similar trading safe harbours 
exist in the US, Hong Kong and Singapore.

The UK safe harbour means that while 
you might, in theory, have a permanent 
establishment or a taxable presence in 
the UK, the authorities will allow you to be 
exempt from UK tax so long as you satisfy 
the various tests of the manager exemption. 
This ensures you don’t bring your offshore 
fund into the UK tax net.

Do new managers tend to be aware of 
this or is it something they discover 
subsequent to speaking with PwC?
They tend to become aware of it once they 
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meet with us or their prime broker. Typically, a new 
fund manager will start by speaking to one of the prime 
brokerage houses, outlining his plans for the new fund. 
The broker will give them the run down on how the 
industry works and tell them about trading safe harbours. 
So they will have heard the term but they won’t know the 
details or what they have to do to abide by it.

Given the vast array of hedge fund strategies 
out there, are some capable of being more tax 
efficient than others?
There are some that lend themselves to greater planning 
than others. Take quant funds, for example. We talk with 
them a lot and do a lot of IP planning for them with regards 
to the location of the ‘black box’ and the algorithms they 
use. This creates a lot of IP and subsequent value. Planning 
with our clients to try and move that IP value outside of a 
taxable jurisdiction obviously creates greater tax efficiencies 
than a standard structure.

From a standard structure viewpoint, if you’re not 
covering yourself off with withholding taxes properly and 
suffering tax in jurisdictions that you can’t claim back, 
then you’re going to be less tax efficient than someone 
who is. Generally, most fund managers become quite 
savvy on this as they talk to us.

What should fund managers do in relation to tax 
if they’re investing in multiple markets and making 
significant capital gains?
It’s a matter of considering where your investments are 
held and adjusting your structure or investment strategy to 
satisfy the fact that you won’t suffer tax in those locations.

FIN 48 is new accounting regulation under US 
GAAP. As an example, if you’ve sold an asset in Spain, 
Germany or Brazil to name a few, the rule FIN 48 creates 
is that you may need to create a provision in your 
accounts for the tax you potentially should have paid. 
The confusion for many is that even though the tax rule 
exists in these locations, historically, for many, they’ve 
never actually collected it.

To combat the issue, rather than dealing in physical 
securities in those locations managers are using swaps 
with their prime brokers. That’s a discussion you need to 
have with a manager when they’re starting up. It helps 
us to tailor how they make those investments so as to 
ensure they don’t suffer tax. We either put them through 
a tax treaty vehicle or we might get them to trade the 
derivative through a swap contract.

Could you explain the step-by-step process involved 
when a manager first speaks to PwC up to the 
point when the fund goes live?
Initially, the manager works with us on the tax side to 
get their structuring right, both for the fund and the 

management house. As part of the structuring, we need 
to tie-in all personal tax issues of the founders. That’s 
important given that it’s an owner-run business. This is 
the initial hurdle, along with the FSA application.

Next is the implementation phase, which involves 
lawyers drafting the contracts and bringing together all 
the documentation such as LLP agreements and advisory 
agreements between the funds and the managers. Once 
implemented and FSA approval has been given, the 
manager is ready to trade. From then on, you’re into day-
to-day operational issues of running a fund/manager.

When you’re structuring a Caymans fund, for 
example, what’s the timeframe involved?
It takes about a week to explain the structuring process 
for a Caymans fund and knuckle down any specific 
details. Things like the offering memorandum take time. 
From the start of structuring through to full implementation, 
you’re usually looking at a two to three-month timeframe.

With the fund up-and-running, how frequently do 
you engage with managers?
Personally, I have monthly calls with almost all my clients. 
I also speak to them on an ad hoc basis, typically once a 
week, in relation to the deals they’re doing.  

How does that work from a cost perspective?
It depends on how the client wants to fashion the 
relationship. I work on a time- spent basis, a retainer 
basis and a fixed-fee basis with clients. Simple tax 
returns are a fixed cost but a client might say they want 
to do a bespoke deal in a new territory, meaning I either 
work on a time-spent basis or bring a cap of some sort.

In your experience, what tend to be the typical 
problems that managers face in year one?
I’d say the main thing is people not taking time to seek 
proper advice on the structure they’re using, discovering 
six months down the line that there’s leakage from a tax 
perspective or they can’t get the investors they wanted 
because of the type of vehicle they’re using. There are also 
operational issues with respect to running the structures 
that managers sometimes fail to pay enough attention to.

If you had one piece of critical advice to a new 
fund manager what would it be?
I’d say it boils down to structure. Make sure the structure 
will work for your business in terms of the assets you’re 
going to invest in, from an operational/infrastructure 
perspective, and that you think about an exit strategy. Are 
you going to hold the business and keep it in the family, 
or are you going to sell it at some point in the future? 
Because that will impact on what your structure should 
look like from day one. n
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Key accounting steps 
for new fund launches

Interview with Graham Phillips

Graham Phillips, partner, 
Asset Management, 
PricewaterhouseCoopers

There are a host of different variables that a 
new manager must consider when embarking 
on the launch of a new fund. In today’s 
“institutionalised” environment, the barriers to 
entry are considerably greater than they were 
five years ago. This is because investors are 
taking far more interest in the fund’s structure. 
They expect a manager to demonstrate 
robustness in every area, and using third party 
administrators to value assets (particularly OTC 
derivatives), to maintain first-rate accounts that 
are error-free is now de rigueur. Nobody in the 
industry wants a repeat of the Madoff incident.

From day one, the pressure is on 
new fund managers to ensure that their 
fund’s accounts (and indeed those of their 
management company) are objectively 
produced. Another cost burden admittedly, 
but an unavoidable one.

Choosing the right fund administrator is a 
key stage in fund formation. For many, doing 
the rounds and meeting different providers is 
often necessary. “Once they’ve decided who 
they’re going to use they need to do their 
due diligence on that fund administrator and 
negotiate fees. In particular, they need to 
be satisfied that the administrator can keep 
accurate books and records for the fund,” 
explains PricewaterhouseCoopers partner, 
Asset Management, Graham Phillips.

The quicker a new manager gets his 
mind thinking about due diligence, the better 
able he’s going to be at adapting to the 
new demands of fund management. Getting 
the right administrator that you know can 
maintain the books accurately is an essential 
spoke in the start-up wheel. 

Phillips says that the first part of doing due 
diligence centres on the proper recording 
of subscriptions and redemptions, and the 
proper recording of various transactions 
of the fund. “Thereafter, you’ve got to 
ensure that the systems and processes are 
sufficiently robust such that the portfolio and 

other assets/liabilities are properly valued 
to“cut” the NAV. It is the NAV that is the key 
component of the subscription/ redemption 
price,” Phillips explains.

Another area to be aware of is 
‘equalisation’. This is an adjustment made by 
the fund administrator to attribute the cost of 
incentive fees fairly amongst investors to allow 
for their different subscription and redemption 
dates. Athough the administrator prepares the 
exact calculations a good understanding of the 
different methodologies that can be used is 
recommended in Phillips’ opinion.

Typically, a manager might go out to 
Luxembourg or Dublin to meet with PwC 
to discuss their shortlist of potential fund 
administrators, assuming, that is, that PwC 
are being considered as the fund’s auditors. 
This is always an advisable option as it gives 
the manager constructive feedback and 
allows them to discuss any potential issues 
before moving forward with a particular fund 
administrator.

To recap: due diligence should be 
performed on the process for keeping the 
books and records, on cutting the valuation, 
and on producing the actual accounts. 
Timely, accurate accounts will help a year 
one manager avoid having sleepless nights.

There are currently two main frameworks 
used in accounting: US GAAP (Generally 
Accepted Accounting Principles) and IFRS 
(International Financial Reporting Standards). 
However, a large-scale project is now 
underway to converge both frameworks. 
Fund managers should be aware of both. 

US GAAP, according to Phillips, has a 
specific carve-out for investment funds and 
how you report on them, but this is not 
presently true of IFRS, although a standard is 
being developed. “The level of disclosure of 
a US GAAP set of accounts is not as great 
as an IFRS set of accounts at this precise 
moment,” comments Phillips.
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Start-up managers should be mindful, therefore, that 
their chosen administrator can produce fund accounts 
in either framework. Deciding on which regime is best 
suited to the fund will depend on two things: Firstly, 
where are the majority of your investors likely to be 
located? US-based investors are likely going to want to 
see reports in the US GAAP format. Secondly, what kind 
of strategy are you going to be running?

“If it’s a l/s equity fund investing in liquid stocks then 
either US GAAP or IFRS will suffice,” says Phillips. “But 
if it’s something more complex like a distressed debt 
fund then the disclosures currently required by IFRS can 
also be complex. You’ve got to discuss the strategy with 
the administrator and think ‘will there be any particular 
accountancy issues or any disclosure issues?’”

Actually producing a clean set of accounts and good 
pro formas that comply with all the standards is complex 
work for administrators. “We train administrators on 
new standards and keep them up-to-date on issues. A 
new fund manager has to make sure that his chosen 
administrator is getting that sort of input,” says Phillips.

Another challenging area is dealing with tax, particularly 
with respect to FIN 48 that deals with the provision and 
disclosure of tax. An administrator has to understand 
whether there might be a potential tax liability, either 
capital gains or withholding tax, in relation to a particular 
portfolio holding. If the risk is more likely than not, then 
the accounts should include an estimate of that liability. 
The problem with this is its subjectivity. “It depends on 
the strategy and how well a manager has set up control 
processes to monitor either withholding tax or CGT issues. 
Tax regimes change all the time,” explains Phillips.

Year one is often the hardest, from an accounting 
perspective, because a manager is faced with having to 
create a set of financial statements from scratch. They have 
no reference point. At least, come year two, they have a 
pro forma to work from. Phillips believes that one of the 
challenges of setting up a new fund is that managers tend 
to misjudge how long this process will take. 

“There tends to be an underestimation of the time 
taken to review the accounts before sending them out 
to investors, which may be two months after year-end, 
which leads to a bit of a last minute panic,” comments 
Phillips. “Like all things, it’s first time round the track.” 

Were a manager to launch his fund today, the first 
set of audited accounts wouldn’t be produced until 
December 2012. Given that this is a long time for 
investors to wait, managers tend to release interim 
financials in an unaudited format. If you do this, Phillips 
says that you should have early discussions with your 
auditor “to agree the accounting framework and any 
difficult accounting policies. You don’t want to put out 
unaudited information containing errors.”

A fund’s first year accounts are what a new manager 

is measured against (in addition to fund performance) in 
the eyes of his investors. The document needs to be easy 
to read and communicate everything clearly. In that sense 
it’s an important document because it gets independently 
reviewed by auditors like PwC. “You’re displaying your wares 
and it shows that for this bit of your infrastructure, you’re 
doing it well and getting it out on time,” asserts Phillips.

Another issue that comes up frequently in discussions 
that Phillips has with start- up managers is the treatment 
of upfront costs. Within the accounting frameworks, all 
set-up costs have to be written off immediately regardless 
of whether you use US GAAP or IFRS. However, offering 
memorandums often state that the set-up costs as a 
whole will be spread over, say, a five year period to avoid 
initial investors only bearing such costs. 

This fund non–GAAP NAV is then calculated and used 
for the purposes of subscription and redemption prices. 
This creates two NAVs: one calculated officially using 
relevant GAAP, the other calculated in accordance with the 
offering memorandum. “If your fund didn’t raise as much 
assets as you’d have liked and there’s a material difference 
in the two NAVs, you could get a technical qualification that 
says you’re not following GAAP,” adds Phillips.

Lastly, start-up managers need to determine who will 
keep the books and records of the management company; 
often this is outsourced. For UK managers regulated by the 
FSA, annual statutory accounts have to be filed with the FSA 
within 80 business days of the period end – much faster 
than the 9 month deadline for filing with Companies House. 
So an outsourcer than can produce statutory accounts that 
are fully compliant with UK GAAP or IFRS is essential. 

In addition, each FSA entity has to meet the FSA capital 
resources requirement 24/7; monitoring and projecting 
capital requirements is something that can be easily 
overlooked. “If you’re incurring costs in year one in excess 
of management fees because you haven’t raised your 
target assets, you may need to inject more capital. Doing 
projections of how much you’re going to spend, your likely 
management fees and how much you need to keep in your 
FSA regulated vehicle to meet FSA capital requirements is 
pretty key in the early years,” explains Phillips.

Regulation like the AIFMD is introducing widespread 
changes to the industry which can be quite daunting for 
new managers to take in. Phillips concludes by saying 
that, although the level 2 consultation proposals have 
only just been published and implementation is still a 
way off, managers should nevertheless think about the 
disclosure-type issues and stay abreast of developments.

“They need to get up to speed and think about what 
additional information might be required in the accounts 
and the nature of such disclosures. It’s not just about 
your track record anymore. You’ve got to demonstrate 
your business’s operational resilience to these new 
challenges as well.” n
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British Virgin Islands
FUnD lEGISlATIOn
Securities and Investment Business Act, 2010 (SIBA)

nUmbER OF FUnDS
As at 31 December 2010 (the latest available): .............2706

nUmbER OF FUnDS by CATEGORy
As at 31 December 2010:
Private:  .....................................................................................791
Professional: ...........................................................................1759
Public: ........................................................................................206

Only open ended funds are required to be registered 
or recognised under SIBA. No statistics are available for 
other types of funds.

There is currently no distinction in the licensing 
process between directly invested hedge funds and 
funds of hedge funds and so no official figures exist for 
the break down.
domiciled and administered fund assets total:
No figures currently available. 
domiciled and administered fund assets by category:
No figures currently available.

REGUlATOR
Financial Services Commission, Investment Business 
Division. Contact: Broderick Penn, Director of Investment 
Business Division; Tel: +1 284-494-1324 or + 1284-494-
4190; Fax: +1 284-494-5016

Address: BVI Financial Services Commission, Pasea 
Estate, PO Box 418, Road Town, Tortola, VG 1110, BVI

SERvICE PROvIDERS
Law firms: .......................................7 multi-jurisdictional firms; 
.......................approximately 10 other BVI commercial firms
Administrators: ..........................................................78 licensed

Authorised representatives: .....................38 license holders
Investment managers: ...................515 SIBA license holders
Custodians: ..................................................................8 licensed
Corporate service providers: ...............................128 licensed
Accountants/auditors: ............................7 international firms
Trustees: ...............................89 Class I Trust license holders
Insolvency Practitioners: ........................................20 licensed
Local stock exchange: No
Local fund industry body:
BVI Investment Funds Association, PO Box 71, 
Road Town, Tortola, VG 1110, BVI
Promotion agency for funds/financial sector:
BVI International Finance Centre, Haycraft Building, 
1 Pasea Estate, Road Town, Tortola VG1120, BVI. 
Email: info@bviifc.gov.vg; Tel: +1 284 468 4335; 
Fax: +1 284 468 1002

TAx InFORmATIOn ExCHAnGE AGREEmEnTS
Aruba; Australia; China; Czech Republic; Denmark; Faroe 
Islands; Finland; France; Germany; Greenland; Iceland; 
India; Ireland; Netherlands; Netherlands Antilles; New 
Zealand; Norway; Sweden; UK; USA

AlTERnATIvE FUnD, mAnAGER AnD SERvICE 
PROvIDER InFORmATIOn

TyPES OF AlTERnATIvE FUnD vEHIClE 
Open-ended or closed-ended investment company (see 
below), limited partnership, unit trust, common contractual 
fund, umbrella fund
types of Corporate Vehicle:
l Company Limited by Shares, including:

– Restricted Purposes Company
– Segregated Portfolio Company (for recognised or 

registered funds and licensed insurance companies 
only)

l Company Limited by Guarantee authorised to issue 
shares;

l Company Limited by Guarantee not authorised to 
issue shares;

l Unlimited Company authorised to issue shares; and
l Unlimited Company not authorised to issue shares

TyPES OF REGUlATORy FUnD CATEGORy
Public; Private; Professional

AUDIT REqUIREmEnT
l Public Funds: Financial statements must be audited 

by an auditor approved by the Financial Services 
Commission (no local sign off). 

l Private and Professional Funds: Financial statements 
must be audited by an auditor meeting certain 
prescribed criteria unless the fund is exempted 
from the audit requirement by the Financial Services 
Commission (no local sign off). 

FInAnCIAl STATEmEnT REqUIREmEnTS
l Public funds: Financial statements for each financial 

year must be prepared which comply with IFRS, US, 
UK or Canadian GAAP or such other accounting 
standards as may be approved by the Financial 
Services Commission on a case by case basis. 

l Private and professional funds: Financial statements 
for each financial year must be prepared in 

Br It IsH  V IrG In  I sLAnds

Tortola
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accordance with one of the prescribed financial 
standards (UK, US or Canadian GAAP or IFRS) or 
internationally recognized and generally accepted 
accounting standards equivalent to such standards.  

l All funds regulated under SIBA must also submit an 
annual return to the Financial Services Commission 
containing summary prudential and governance 
information.

COST OF REGUlATORy FEES (by TyPE OF FUnD):
Private and Professional: ........................................... US$1,000
Public: ............................................................................. US$1,500

OvERAll COST OF FUnD ESTAblISHmEnT
Private and Professional: ..............................From US$12,000 
Public:  ...............................................................From US$20,000 

REGUlATORy APPROvAl TImE
From submission of complete application:
Private and Professional Funds: .......... 2 - 5 business days 
Public Fund: ................................................................ 2-3 weeks

OvERAll ESTAblISHmEnT TImE
Private and Professional: .............................At least 2 weeks 
Public Fund: ..................................................At least 10 weeks

The British Virgin Islands is a leading jurisdiction for 
the formation of alternative investment funds, having 
approximately 2,700 funds registered or recognised under 
the Securities and Investment Business Act 2010 (SIBA). 
Funds recognised or registered under SIBA are regulated 
by the Financial Services Commission (the Commission), 
the financial regulator in the British Virgin Islands. 

SIBA requires all investment funds falling within its 
definition of “fund” to be recognised or registered with 
the Commission. SIBA restricts the definition of “mutual 
fund” to open-ended funds that entitle investors to 
demand redemption of their fund interests immediately 
or within a period of notice. Accordingly only such funds 
are regulated under SIBA. Closed ended funds are not 
subject to specific regulation although BVI established 
managers and other BVI established functionaries of 
closed ended funds will in many circumstances require a 
licence under SIBA.

SIBA requires any person carrying on “investment 
business” in or from within the BVI to hold a licence. The 
activities constituting investment business include acting 

as an investment manager, administrator, investment 
advisor or custodian with respect to a wide variety of 
financial instruments. It includes most functionaries of 
open and closed ended funds but the precise outcome 
depends on the services provided and the structure of 
the fund. It is important to note, however, that non-BVI 
functionaries of a BVI fund carrying on business from 
outside the BVI will not generally need to hold a license 
under SIBA.

Fund vehicles
Sponsors and fund managers considering setting up 
investment funds in the British Virgin Islands may choose 
from the following range of possible vehicles:
l BVI Business Company
l Limited Partnership
l Unit Trust
The vast majority of British Virgin Islands investment 
funds are established as companies limited by shares 
under the BVI Business Companies Act, 2004 or as limited 
partnerships formed under the Partnership Act, 1996.

The British Virgin 
Islands

By ross munro, Harneys
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Categories of fund
The three categories of regulated fund are as follows:
l Private fund. Restricted to either (a) having no more 

than 50 investors or (b) only making an invitation to 
subscribe for or purchase fund interests on a private 
basis. 

l Professional fund. May only issue fund interests to 
“professional investors” and the initial investment for 
all investors, other than exempt investors (as defined), 
may not be less than US$100,000 or equivalent in 
another currency. 

l Public fund. Greater regulation imposed as no 
restrictions on investors or minimum investment. 

Private funds and public funds must be recognised or 
registered under SIBA before they commence business 
whereas professional funds may commence business 
for a period of up to 21 days without being recognised 
provided that they otherwise comply with the requirements 
of SIBA as if they were recognised and that an application 
is submitted to the Commission within 14 days. 

A professional investor is a person either (a) whose 
ordinary business involves the acquisition or disposal 
of property of the same kind as the property or a 
substantial part of the property of the fund or (b) who 
has signed a declaration that he, whether individually 
or jointly with his spouse, has net worth in excess of 
US$1,000,000 and that he consents to be being treated as 
a professional investor. 

Functionaries / service providers
All functionaries of funds regulated under SIBA must 
satisfy the Commission’s “fit and proper” criteria. 
Functionaries of a public fund require the prior approval 
of the Commission. Every public fund must have a 
manager, administrator and custodian and each must be 
independent or functionally independent of the fund and 
each other. 

Private and professional funds must generally have 
a manager, administrator and custodian although an 
exemption from the requirement to appoint a manager 
and/or custodian is available upon application to the 
Commission. 

Functionaries of funds established and located in the 
BVI or any of the following countries may be recognised 
and accepted by the Commission for the purposes of 
acting as a functionary of a BVI fund:

Argentina, Australia, Bahamas, Bermuda, Belgium, 
Brazil, Canada, Cayman Islands, Chile, China, Denmark, 
Finland, France, Germany, Gibraltar, Greece, Guernsey, 
Hong Kong, Ireland, Isle of Man, Italy, Japan, Jersey, 
Luxembourg, Malta, Mexico, Netherlands, Netherlands 
Antilles, New Zealand, Norway, Panama, Portugal, 
Singapore, Spain, South Africa, Sweden, Switzerland, 
United Kingdom and United States of America.

The Commission may recognise and accept a 
functionary from outside the BVI and the above 
countries if it is satisfied that the country has a system 
for the effective regulation of investment business, 
including funds. 

no restrictions on strategy, leverage or valuation
There are no restrictions on the strategy a fund may 
pursue, provided it is not otherwise in breach of the 
laws of the British Virgin Islands. There are no limits on 
leverage taken by the funds. There are currently no rules 
imposed on funds as to how they value their assets. The 
Public Funds Code came into effect on 31 March 2011 
and only applies to registered public funds. It imposes 
additional disclosure and governance requirements on 
public funds (including provisions relating to valuation 
policy and disclosure). 

Financial statements and audit
Public funds: Financial statements for each financial year 
must be prepared which comply with IFRS, US, UK or 
Canadian GAAP or such other accounting standards as 
may be approved by the Financial Services Commission 
on a case by case basis. The financial statements must 
be audited by an auditor approved by the Financial 
Services Commission. There is no local sign off.

Private and professional funds: Financial statements 
for each financial year must be prepared in accordance 
with one of the prescribed financial standards (UK, US 
or Canadian GAAP or IFRS) or internationally recognized 
and generally accepted accounting standards equivalent 
to such standards. The Financial statements must be 
audited by an auditor meeting certain prescribed criteria 
unless the fund is exempted from the audit requirement 
by the Financial Services Commission (no local sign off). 

Annual return
All funds regulated under SIBA must submit a return to 
the Commission no later than 30 June in each year in 
respect of the calendar year ending on 31 December of 
the previous year. The return contains basic prudential 
and governance information and summary financial 
information.  The return does not require any information 
on the identity of investors or the specific investments 
within the fund’s portfolio. Such information is confidential 
to the Commission and may only be publicly disclosed 
on an aggregated basis. 

Fund documentation 
Public Funds: Public funds may not make an invitation 
to the public to subscribe for or purchase fund interests 
unless the offer is contained in a prospectus which has 
been approved by the fund’s governing body and the 
prospectus has been registered (i.e. approved) by the 
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Commission. The prospectus is required to provide full 
and accurate disclosure of all information as investors 
would reasonably require and expect to find for the 
purpose of making an informed investment decision. 
Additional minimum disclosure requirements for a 
prospectus are to be contained in the Public Funds Code 
(currently in consultation). 

Private / Professional Funds: A private or professional 
fund must submit a copy of its proposed offering 
document to the Commission upon application for 
recognition or provide an explanation as to why no 
offering document is to be issued. The prescribed 
investment warning must be included in a prominent 
place within an offering document (or if no offering 
document is issued, provided to each investor or 
potential investor in a separate document) but otherwise 
SIBA does not prescribe what should be included within 
the offering document. Copies of offering documents 
issued to investors or potential investors must be filed 
with the Commission. The constitutional documents of 
private and professional funds must contain prescribed 
statements referring to their status as private and 
professional funds respectively.

Directors / authorised representative
SIBA requires that every fund established as a company 
have at least 2 directors. Corporate directors are 
permitted for private and professional funds provided 
that at least one director is an individual but are not 
permitted for public funds. There are no requirements 
for local directors. However, each fund must appoint 
an authorised representative unless the fund has a 
significant management presence in the BVI. The 
authorised representative itself must be a person located 
in the BVI holding a certificate from the Commission 
authorising it to act in such capacity. 

Ongoing requirements
Regulated funds are subject to a reasonable number 
of requirements to notify the Commission either 
before or after the occurrence of certain events such 
as appointment and resignation of directors and 
functionaries and changes to documents.

manager’s and administrator’s licenses
A licence may be granted by the Commission to a 
person proposing to carry on business in or from within 
the BVI as the functionary of funds if the Commission is 
satisfied that, inter alia: 
a) the applicant, its directors and senior officers and 

significant shareholders satisfy the Commission’s fit 
and proper criteria; and

b) the organisation, management and financial resources 
of the applicant are, adequate for the carrying on of 
the relevant investment business.

A holder of a licence under SIBA must comply with 
the requirements of SIBA and relevant sections of the 
Regulatory Code, 2009. 

Aml
All BVI funds, managers and administrators must comply 
with the Anti-Money Laundering Regulations, 2008 and 
the Anti-money Laundering and Terrorist Financing 
Code of Practice, 2008. However, BVI funds commonly 
outsource the majority of their obligations under such 
legislation to their administrators who are then required 
to comply with the AML laws of their home jurisdictions. 

Tax
BVI funds and functionaries are exempt from BVI income 
tax. Furthermore, investors in BVI funds are not liable 
to any BVI income tax with respect to fund interests.  
There are no estate, inheritance, succession or gift taxes 
payable in the British Virgin Islands with respect to any 
interests in a fund.



precise, flexible, transparent
experienced, independent

The JP Funds Group 
provides a full range 
of fund services including 
fund launch, support and 
fully licensed, regulated fund 
administration.

Are your investors demanding 
independence to ensure the integrity of the 
information they receive?

JP Funds works with experienced and upcoming 
investment managers to establish independent fund 
structures and provide access to associated fund service 
providers.

In the past four years JP Funds Group has launched over 80 
fund structures including master feeder structures to allow both 

US and non-US investors in the same strategy.  The Group’s 
Award winning JP Fund Administration provides regulated and 

licensed services for these funds and also for external and third 
party investment structures.

The professional and experienced personnel will manage many 
of the legal, compliance, KYC/AML and regulatory procedures 

as part of  your professional team.

Be informed and contact us to learn more:

Phil Griffiths

+1 345 745 2566 /t
info@jpfunds.com /e

P O Box 10176, Grand Cayman
KY1-1002 Cayman Islands

www.jpfa.ky
www.jpfs.com

www.jpfunds.com

http://www.jpfunds.com
http://www.jpfs.com
http://www.jpfa.ky
mailto:info@jpfunds.com
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JP  Fund FoundAt Ions

Professionalism is key 
for fund start-ups 

Interview with Julian stockley-smith

Julian Stockley-Smith, Director 
of JP Fund Foundations

The pressure for investment managers to 
get things right from day one is immense. 
According to Julian Stockley-Smith, a Director 
of JP Fund Foundations, investors are now 
much more inclined to seek professional 
and independent oversight when assessing 
prospective funds. “We’re seeing substantially 
increased due diligence; investors want 
a clear idea of a fund’s infrastructure, the 
service providers they’re using and the 
protections via independent oversight that 
exist.  We were recently asked to give a 
review of our disaster recovery programme. 
That’s the first time we’ve been asked that by 
a potential investor,” explains Stockley-Smith.

The JP Funds Group provides a one-stop 
shop solution for hedge fund formation, 
servicing and administration. Typically, it 
takes four to six weeks to establish the fund 
structure, and as Stockley-Smith explains: “We 
handle a lot of initial drafting work and finalise 
the offering documents in close co-operation 
with external legal counsel. What often takes 
much of the time is communicating and 
finalising the description of the investment 
strategy; it’s a critical part of the process.” 

As well as establishing the fund structure(s), 
JP Fund Foundations appoints independent 
directors and auditors.  A key attraction of the 
structure to investors is the true independence 
that exists between the board of the investment 
management company and the board of the 
fund. The relationship between the investment 
manager and the fund is a contractual one and 
decisions are made by independent directors 
who are independent both of each other and 
all other parties to the fund.  

Being able to demonstrate third party 
independence, particularly in areas such as 
asset valuation, is a critical consideration in 
Stockley-Smith’s opinion. If an investment 
manager is self-administrating and calculating 
his own NAV, the opportunity to do the wrong 
thing is markedly increased. The trend now is 

to adopt third party administrators in response 
to both investor and regulatory demands.   

“We’ve heard numerous stories of 
investment managers faxing the Net 
Asset Value (‘NAV’) calculation to the fund 
administrator to report. While this is outrageous, 
it’s not uncommon.  Investors today are 
far more sophisticated than previously. The 
failures of 2008 and 2009 have added greatly to 
investor caution; people are much more aware 
of the pitfalls,” says Stockley-Smith. 

Start-ups must evaluate costs. The smaller 
a fund’s assets are at launch, the more fixed 
costs are going to eat into performance. The 
JP Funds Group can set up fund structures 
at low cost but as Stockley-Smith points out: 
”There remain critical levels below which a 
fund may not be economic and an attractive, 
viable option to investors.” Based on the 
introduction of efficiencies, he believes the 
AUM minimum can be as low as EUR2million. 

Another key issue for investment managers 
to consider is the domicile of the fund itself. 
The alternative investment fund industry faces 
increasing regulatory and supervisory scrutiny, 
with many jurisdictions having restrictive 
regulations that many consider lack merit. 
“When managers add up all the regulatory and 
compliance costs, they realise that regulatory 
costs can materially affect smaller funds while 
imposing limits on strategy that compound the 
difficulties,” says Stockley-Smith.

“Most investment managers find the 
Caymans regulatory regime fairly pragmatic. It 
can be less restrictive while still providing the 
more attractive common law-based system 
of law, highly developed funds law and fully 
recognised application of the best standards 
of international anti-money laundering rules.”  

The JP Funds Group support a full range 
of hedge fund and private equity funds from 
start-ups through to established heavyweights 
looking to set up additional fund structures for 
new investment strategies. n



Collas Crill brings together some of the 
brightest legal minds with a shared vision 
to deliver seamless solutions across the 
Channel Islands and the world.
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Guernsey
FUnD lEGISlATIOn
The Protection of Investors (Bailiwick of Guernsey) Law 1987

nUmbER OF FUnDS
Domiciled ..................................................................................902

nUmbER OF FUnDS by CATEGORy
As at end of December 2010
open ended schemes
Money market / cash ..............................................................22
Managed currency .....................................................................9
Debt ..............................................................................................34
Equity / securities ...................................................................103
Derivatives ..................................................................................24
Real property ..............................................................................29
Private equity ...............................................................................4
Venture capital .............................................................................1
Infrastructure ................................................................................0
Hedge fund.................................................................................27
Fund of hedge fund .................................................................67
Emerging markets .................................................................... 15
Balanced .......................................................................................9
Other ............................................................................................33
Total.................................................................. 377
Closed ended schemes
Money market / cash ................................................................4
Managed currency ..................................................................... 0
Debt ..............................................................................................45
Equity / securities .....................................................................69
Derivatives .................................................................................. 17
Real property ............................................................................130
Private equity ...........................................................................287
Venture capital ...........................................................................34

Infrastructure .............................................................................. 19
Hedge fund...................................................................................8
Fund of hedge fund .................................................................22
Emerging markets .................................................................... 11
Balanced .......................................................................................1
Other ............................................................................................48
Total.................................................................. 695
domiciled and administered fund assets total: 
£172.4 billion
domiciled and administered fund assets by category:
Closed-ended ..................................................................£114.9bn
Open-ended ..................................................................... £57.6bn

REGUlATOR
Guernsey Financial Services Commission,  
PO Box 128, Glategny Court, Glategny Esplanade,  
St Peter Port, Guernsey GY1 3HQ

SERvICE PROvIDERS
Guernsey has high quality legal, accounting, valuation, 
registrar, company secretarial and audit services for the 
structuring, launch and administration of funds including 
the big four accountants and 16 law firms. Together with 
this there is a high level of choice and competition in 
terms of administrators and custodians.
Local stock exchange: 
The Channel Islands Stock Exchange
Local fund industry body: 
Guernsey Investment Fund Association and Guernsey 
International Business Association
Promotion agency for funds/financial sector: 
Guernsey Finance

DOUblE TAxATIOn TREATIES 
12: Australia, Denmark, Faroe Islands, Finland, Greenland, 
Iceland, Ireland, Jersey, New Zealand, Norway, Sweden 
and the United Kingdom.

TAx InFORmATIOn ExCHAnGE AGREEmEnTS
23: Australia, Canada, China, Denmark, Faroe Islands, 
Finland, France, Germany, Greece, Greenland, Iceland, 
Indonesia, Ireland, Netherlands, New Zealand, Norway, 
Portugal, Romania, San Marino, South Africa, Sweden, 
United Kingdom and the United States of America.

TyPES OF AlTERnATIvE FUnD vEHIClE
• Open-ended or closed-ended investment company
• Open-ended or closed-ended PCC
• Open-ended or closed-ended ICC
• Limited partnership
• Open-ended or closed-ended unit trust

AvAIlAblE TyPES OF CORPORATE vEHIClE
Guernsey funds may be structured in the traditional way 
as companies, unit trusts or limited partnerships. 

The jurisdiction also offers the potential to structure 
the fund as a protected cell company (PCC), being a 
single legal entity with distinct cells, the assets and 
liabilities of each cell being segregated by law from the 
assets and liabilities of each other cell.

The fund may also be structured as an incorporated 
cell company (similar to a PCC except that each cell is 
a separate legal entity, effectively a company within a 
company). 

Guernsey

St. Peter Port

St Helier

GUERNSEY

JERSEY
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Guernsey

TyPES OF REGUlATORy FUnD CATEGORy
• Open or closed ended authorised funds (including QIF) 

– Class A, B or Q
• Open or closed ended registered fund

AUDIT REqUIREmEnT
Guernsey funds must be audited. Local auditors are 
required. 

FInAnCIAl STATEmEnT REqUIREmEnTS
Audited Financial Statements: Class A funds must 
submit the audited financial statements 4 months after 
the end of the annual accounting period and the half-
yearly financial statements 2 months after the half-yearly 
accounting period. 

All other funds must submit audited financial 
statements to the Commission 6 months after the end of 
the annual accounting period.

COST OF REGUlATORy FEES
open-ended collective investment schemes
Annual fees:
Scheme ................................................................................ £3,100
Per additional class ..............................................................£200
Application fees:
Scheme ................................................................................ £3,100
New class of umbrella/multi class scheme ..................£650
non-Guernsey collective investment schemes
Annual fee ..............................................................................£500
Application fee ....................................................................£1,000
Closed-ended collective investment schemes
Annual fee ........................................................................... £3,100
Application fee .................................................................... £3,100
Licensees
Annual fees:
Designated persons of authorised or registered 
open-ended collective investment schemes ............. £3,000

Designated persons of authorised or registered 
closed-ended collective investment schemes .......... £3,000
Principal manager of authorised or registered  
open-ended collective investment schemes ..............£1,500
Manager of authorised or registered closed-ended 
collective investment schemes ......................................£1,500
Other licensees ................................................................. £3,000
Application fee:
Licensees ............................................................................. £2,100
Form ex notification
Annual fee ..............................................................................£500
Application fee ....................................................................£1,000

REGUlATORy APPROvAl TImE
• Authorised funds – approximately 8 weeks from 

applying for outline authorisation to launch date. 
• Registered fund and QIF – approximately 5 weeks from 

beginning of preparation of all documents required for 
formal authorisation to launch date. 

• CISX listing (application to list of CISX runs concurrent 
with fund establishment) – approximately 5 weeks from 
preparation of documents for CISX listing application to 
the fund being listed on the CISX. 

Timescales may vary due to the levels of regulatory 
comment and the ability of the parties to finalise 
documentation. Where funds are, for example, a further 
cell of a PCC approved previously by the GFSC and/
or CISX timescales may be substantially quicker. It is 
possible to fast track licence applications (for example, 
if a new manager is to be established to manage the 
funds) with responses within 10 days where applications 
are connected with QIF or Registered Fund applications.

OvERAll ESTAblISHmEnT TImE
As above.
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Collective investment funds have been operating in 
Guernsey for four decades, and Guernsey-based funds 
are promoted and sponsored by leading institutions 
in over 38 countries. As a result, there is a healthy 
choice of experienced fund service providers such 
as administrators, custodians, auditors, tax and legal 
advisors.

The main advantages of establishing a fund in 
Guernsey are:
l Flexibility of structure and regulation
l Experienced service providers
l Stability of government and internationally compliant 

standards
l Access to the Channel Islands Stock Exchange (CISX)
l Taxation

legal structures
Guernsey funds may be structured in the traditional 
way as companies, unit trusts or limited partnerships. 
Guernsey also offers the potential to structure the 
relevant legal entity as an incorporated cell company 
(ICC) or a protected cell company (PCC). A PCC is a 
single legal entity with distinct cells, the assets and 
liabilities of each cell being segregated by law from the 
assets and liabilities of the other cells. An ICC is similar 
to a PCC except that each cell is a separate legal entity, 
effectively a company within a company.

Choice of structure will generally depend on the needs 
of the investors. Relevant factors include tax treatment 
in investors’ home jurisdiction of income and capital 
distributions from the fund.

CISx listing
Funds may be listed on the CISX regardless of whether 
they are companies, unit trusts or limited partnerships. 

Regulation of funds
Funds are regulated by the Guernsey Financial Services 
Commission (GFSC) under The Protection of Investors 
(Bailiwick of Guernsey) Law, 1987 (POI Law).

The POI Law characterises funds (be they open-
ended or closed-ended) into two categories for regulatory 
purposes: authorised funds and registered funds.

Authorised funds are regulated and subject to 
continuing supervision by the GFSC. Within this category, 
open-ended funds are classified as A, B or Q funds and 
are subject to the Class A, B or Q Rules respectively. 

Authorised closed-ended funds are subject to The 
Authorised Closed-Ended Investment Schemes Rules 2008. 

Registered funds are subject to ongoing supervision 
by the GFSC. Open-ended and closed-ended registered 
funds are subject to The Registered Collective Investment 
Scheme Rules 2008. These rules are generally regarded 
as being less onerous than those applicable to 
authorised funds.

The Prospectus Rules 2008 apply to all registered 
funds and set out the requirements for disclosure in the 
offer documents of the fund.

Registered funds cannot be sold to the public in 
Guernsey except by or through a Guernsey regulated entity.

Regulation of service providers
The GFSC also regulates the licensing of fund service 
providers, such as administrators, custodians and 
investment managers/advisers (if based in Guernsey). 
The POI Law requires any person who carries out 
“controlled investment business” in or from within the 
Bailiwick of Guernsey to obtain a licence from the GFSC. 
Controlled investment business includes activities such 
as investment management or advice, administration and 
custody. In addition, the manager of a Guernsey fund, 
or general partner (if the fund is established as a limited 
partnership) will generally require a POI licence.

An open-ended fund must have a Guernsey resident 
administrator (called the designated manager) and 
custodian trustee (the designated trustee). 

The designated trustee must be independent of the 
investment manager and the designated manager. Each 
of the designated manager and designated trustee must 
be licensed by the GFSC. 

A closed-ended fund will require a designated 
manager. In the absence of a formal custodian, the GFSC 
must be advised as to the provisions for custody of the 
fund’s assets.

There is no requirement for a Guernsey fund to have a 
separate investment manager.

However, in practice, an investment manager may still 
be put in place for commercial and risk management 
purposes. Typically, the manager will be a special 
purpose vehicle, formed as a subsidiary of the promoter.

Where the fund has a separate investment manager 
(or advisor), these need not be resident or licensed in 
Guernsey, provided the services are performed outside 
of Guernsey.

Guernsey

Guernsey
By Paul Wilkes, group partner, Collas Crill
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Process for Authorisation / Registration
Authorised funds
There is a three-stage process:
1. Outline consent - GFSC is provided with outline details 

of the fund together with information in response to 
the new promoter’s checklist (if the promoter is not 
already known to the GFSC).

2. Interim consent - GFSC is provided with a near final 
draft of the scheme particulars and the appropriate 
application form confirming compliance with applicable 
rules, plus the application fee.

3. Final consent - certified copies of final versions of 
scheme particulars and signed agreements with 
service providers must be submitted to GFSC. Final 
consent is usually obtained within 2-3 days. The other 
stages take longer, and the overall process can take 
6-8 weeks for a new promoter.

Qualifying Investor Funds (QIFs)
Alternatively there is a streamlined approval process 
available for authorised funds, known as the QIF regime. 
A fund that uses this procedure can only be targeted 
at certain professional or experienced investors. The 
administrator of a QIF is responsible for collecting due 
diligence on the fund promoter and must make certain 
warranties to the GFSC as to their fitness and propriety. 
The GFSC will grant authorisation for a QIF within 3 
working days of submission of a completed application. 

registered funds
As with the QIF regime, the administrator of the fund 
must make certain warranties to the GFSC as to the 
fitness and propriety of the promoter.

Upon submission of a registration application, which 
must include the warranties from the administrator, 

certified copies of final versions of scheme particulars and 
signed agreements with service providers, the GFSC will 
issue a declaration of registration within 3 working days.

Obtaining a POI licence
The process for obtaining a POI licence for a Guernsey-
based manager or general partner of a fund is run 
concurrently with the process for authorisation or 
registration of the fund. In respect of QIF or registered 
fund applications there is the option to use a fast track 
POI licensing procedure, which will ensure a 10 working-
day turn-around time. Again, the fund’s administrator 
must provide certain warranties to the GFSC as to the 
fitness and propriety of the persons behind the manager 
or general partner.

Taxation
There are no capital, value added or inheritance taxes in 
Guernsey, nor any stamp or document duties except in 
respect of Guernsey real property. 

With the exception of certain businesses, companies 
(including funds) now pay a standard rate of 0% income 
tax on profits. Funds still have the option to apply for 
exempt company status (on payment of an annual fee 
of £600). One advantage of maintaining exempt status 
is that Guernsey resident shareholders are liable to 
Guernsey tax on a distribution- only basis.

UCITS III
The GFSC has issued rules for Class A funds in line 
with the more liberal UCITS III regime. The new rules 
are awaiting confirmation from the FSA and Treasury 
that they will be designated in the UK. Thereafter it will 
be possible to passport Guernsey Class A funds into 
the UK. n
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Ireland
FUnD lEGISlATIOn 
l UCITS: European Communities (Undertakings for 

Collective Investment in Transferable Securities) 
Regulations, 2011

l Non-UCITS investment companies: Part XIII of the 
Companies Act, 1990

l Non-UCITS unit trust: Unit Trusts Act, 1990
l Investment Limited Partnerships (non-UCITS): 

Investment Limited Partnerships Act, 1994
l Non-UCITS common contractual funds: Investment 

Funds, Companies and Miscellaneous Provisions Act, 
2005

nUmbER OF FUnDS
l 4,4,864 Irish regulated funds as of 30 April 2011 

(source: Central Bank)
l 6,264 non-Irish funds administered in Ireland as of 

31 December 2010 (source: Irish Funds Industry 
Association)

nUmbER OF FUnDS by CATEGORy
All data as of 30 April 2011 and includes sub-funds 
(source: Central Bank)
UCITS ......................................................................................2,999
Non-UCITS ............................................................................. 1,862
Retail Non-UCITS ....................................................................399
Professional Investor Non-UCITS .......................................205
Qualifying Investor Non-UCITS ......................................... 1,258
domiciled and administered fund assets total:
The latest available data is as of February, 2011 shows 
that there were E1,886 billion in total net assets in funds 
administered in Ireland, comprising both Irish and non-
Irish funds (source: Irish Funds Industry Association).

As of February, 2011 there were approximately E971 
billion in total net assets in funds domiciled in Ireland 
(source: Irish Funds Industry Association).
domiciled and administered fund assets by category:
All data as of 31 December 2010 (source: Central Bank of 
Ireland)
Money Market: ........................................................ E357 billion
Bonds: .........................................................................E172 billion
Equities: ..................................................................... E263 billion
Hedge: ..........................................................................E56 billion
Other: .......................................................................... E114 billion
The numbers of Irish registered funds by regulatory 
category are provided above. The variation between the 
Central Bank of Ireland aggregate total assets figure and 
the total net asset value figure of the Central Bank as 
stated above is due to rounding and other factors.

There are no up-to-date official statistics available on 
the categories of non-Irish funds administered in Ireland 
as such. 

REGUlATOR
The Central Bank of Ireland (commonly known as the 
“Central Bank”). 

Address: Financial Institutions and Funds 
Authorisation, Central Bank of Ireland, Block D Iveagh 
Court, Harcourt Road, Dublin 2, Ireland

SERvICE PROvIDERS
There are a large number of law-firms which provide 
legal services to the alternative investment funds industry 
here, both the leading commercial firms and smaller 
niche practices.

All of the main accountancy firms have large 
operations here.

There are approximately 50 fund administrators active 
in Ireland, many of which have affiliated custodian 
operations in Ireland, the majority of which would have 
alternative investment fund servicing capabilities.

There are no available statistics on Irish corporate 
service providers as generally these entities may 
not be required to be regulated in Ireland. Generally, 
fund administrators or specialised transfer agency 
companies would provide those services normally 
provided by corporate services provides, excluding 
company secretarial services which are also provided by 
corporate secretarial affiliates of the law-firms or certain 
independent firms.

Investment banks involved in prime brokerage do not 
typically provide this service out of Ireland. Over 321 fund 
promoters have Irish domiciled funds as part of their 
distribution strategy

There are no official statistics on the number of 
placement agents in Ireland.
Local stock exchange: The Irish Stock Exchange Limited
Local fund industry body: Irish Funds Industry Association
Promotion agency for funds/financial sector: 
Industrial Development Agency and Irish Funds Industry 
Association

DOUblE TAxATIOn TREATIES 
Ireland has signed comprehensive double taxation 
treaties with 63 countries, of which 55 are currently 
in effect.  The double taxation agreements which are 
currently in effect and having force of law cover the 

I reLAnd
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following countries: Australia, Austria, Bahrain, Belarus, 
Belgium, Bulgaria, Canada, Chile, China, Croatia, Cyprus, 
Czech Republic, Denmark, Estonia, Finland, France, 
Georgia, Germany, Greece, Hungary, Iceland, India, 
Israel, Italy, Japan, Republic of Korea, Latvia, Lithuania, 
Luxembourg, Macedonia, Malaysia, Malta, Mexico, 
Moldova, Netherlands, New Zealand, Norway, Pakistan, 
Poland, Portugal, Romania, Russia, Serbia, Singapore, 
Slovak Republic, Slovenia, South Africa, Spain, Sweden, 
Switzerland, Republic of Turkey, United Kingdom, United 
States, Vietnam and Zambia.

Ireland has also signed double taxation treaties with 
the following countries and the legal procedures to give 
these agreements force of law are at various stages: 
Albania, Armenia, Bosnia & Herzegovina, Hong Kong, 
Kuwait, Montenegro, Morocco, and United Arab Emirates.         

Negotiations for new agreements with Panama, Saudi 
Arabia, Thailand and Uzbekistan have been concluded 
and are expected to be signed shortly.  In addition 
negotiations for new agreements with the following 
countries are at various stages: Argentina, Azerbaijan, 
Egypt, Tunisia and Ukraine.    

TAx InFORmATIOn ExCHAnGE AGREEmEnTS 
Ireland has concluded Tax Information Exchange 
Agreements (TIEAs) and Agreements for affording relief 
from double taxation with respect to certain income 
of individuals and establishing mutual agreement 
procedures in connection with the adjustment of profits 
of associated enterprises with Guernsey, the Isle of Man 
and Jersey.

Ireland has also concluded Tax Information Exchange 
Agreements (TIEAs) with Anguilla, Antigua and Barbuda, 
Belize, Bermuda, the British Virgin Islands, the Cayman 
Islands, the Cook Islands, Gibraltar, Liechtenstein, the 
Marshall Islands, Samoa, St Lucia, St. Vincent & the 
Grenadines and the Turks & Caicos Islands.

In addition, Ireland has been designated by the 
Cayman Islands as a country that may make requests 
for tax information under Part IV of the Tax Information 
Authority Law.  This allows the Revenue Commissioners 
to request information relevant to a tax investigation 
(including bank and entity ownership information) from 
the Cayman Islands authorities without the necessity of a 
bilateral TIEA.  This applies for taxable periods beginning 
on or after 1 May 2009. 

EUROPEAn UnIOn – TAxATIOn OF SAvInGS 
InCOmE DIRECTIvE
Under the European Savings Directive, all European 
Member States and a number of associated and 
dependant territories are required to exchange certain 
information and/or impose a withholding tax on particular 
types of payments made to certain individuals. Andorra, 
Liechtenstein, Monaco, San Marino and Switzerland are 
not participating in automatic exchange of information 
but are exchanging information on a request basis. Their 
participation is confined to imposing a withholding tax. 
The other associated or dependant territories that are 
participating are Anguilla, Aruba, British Virgin Islands, 
Cayman Island, Guernsey, Isle of Man, Jersey, Montserrat, 
Netherlands Antilles and Turks and Caicos Islands.

TyPES OF AlTERnATIvE FUnD vEHIClE
l Open-ended or closed-ended investment company 

with fixed or variable capital
l Open-ended or closed-ended unit trust
l Open-ended or closed-ended common contractual 

funds
l Open-ended or closed-ended investment limited 

partnerships
Each of the above may be established as single or multi-
portfolio funds. Investment companies and common 
contractual fund sub-funds have statutory ring-fencing. 
Each of the above may be established as single or multi-
class funds.
Available types of corporate vehicle
l Single portfolio company 
l Segregated portfolio company (umbrella)
l Variable or fixed capital company.

TyPES OF REGUlATORy FUnD CATEGORy
l UCITS (no minimum initial subscription requirement);
l Retail Non-UCITS (no minimum initial subscription 

requirement except for private equity funds, in respect 
of which it is E12,500);

l Professional Investor Non-UCITS (minimum initial 
subscription of E125,000);

l Qualifying Investor Non-UCITS (minimum initial 
subscription of E100,000, investor wealth tests and risk 
acknowledgement).

There are certain other categories which are not widely 
used. For example, non-designated collective investor 
funds (which are available to life assurance companies, 
pension funds and other collective investors; tax exempt, 
do not have to be sold publicly) are not widely used due 
to their narrow investor requirements.

AUDIT REqUIREmEnT 
Yes, annual, local.

FInAnCIAl STATEmEnT REqUIREmEnTS 
Yes, all semi-annual unaudited and annual audited. 
Corporate Qualifying Investor Funds do not have to 
prepare semi-annual unaudited accounts.

COST OF REGUlATORy FEES
E2,000 per year for each fund plus E450 per sub-fund up 
to a maximum of E4,250. This is reviewed on an annual 
basis by the Central Bank.

OvERAll COST OF FUnD ESTAblISHmEnT
Legal costs will vary from law-firm to law-firm and 
depending on the type of fund and other factors. There 
is no up-front regulatory fee. There is a small government 
levy for incorporating corporate funds and other initial 
statutory filings.

REGUlATORy APPROvAl TImE
Qualifying Investor Funds: 24 hours following filing of 
prospectus, constitutive document, principal service 
agreements, application request, completed regulatory 
application forms and various confirmations assuming 
promoter, investment manager, administrator, custodian 
and directors have already been approved by the Central 
Bank and the application is within normal prescribed 
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parameters and any required derogations have been 
obtained in advance.
Professional Investor non-uCIts: if promoter approval is 
required, this must be obtained generally before the 
fund application is submitted to the Central Bank. The 
promoter approval will generally take between one and 
two weeks. Once promoter approval is obtained, and 
the fund application is submitted, the Central Bank 
endeavours to respond to the initial application within 
two weeks and subsequent responses from the fund 
each time within one week. Normally, two to three sets 
of comments can be expected, depending on the nature 
of the fund, resulting in the application spending around 
four weeks in total with the Central Bank.
retail non-uCIts: Similar to Professional Investor Fund above.
uCIts: Similar to Retail Non-UCITS, but in addition, self-

managed UCITS and UCITS common contractual fund 
and unit trust management companies must be approved 
as part of the process of seeking regulatory approval for 
the UCITS, which generally can result in the addition of 
two to four weeks to the overall timing.

OvERAll ESTAblISHmEnT TImE
In each case from a standing start (i.e. fund promoter, 
investment manager and directors have not been 
previously approved by the Central Bank, but fund service 
providers have been chosen) to fund authorisation.
UCITS ........................ tends to take approximately 3 months
non-uCIts
Retail ................................................... approximately 2 months
Professional Investor Funds ......... approximately 2 months
Qualifying Investor Fund ................. approximately 1 month.

Ireland 
By dillon eustace

1. What if any are the investor restrictions?
Irish Funds are not required to have a minimum number 
of investors, however, on the whole, Irish regulated tax 
transparent funds must, depending on the category 
of fund, and the specific wording of the legislation, be 
offered directly or indirectly to the public or must be 
available to the public.

There are certain other categories which are not 
widely used. For example, non-designated collective 
investor funds (which are available to life assurance 
companies, pension funds and other collective investors; 
tax exempt, do not have to be sold publicly) are not 
widely used due to their narrow investor requirements.

2. What if any are the investment restrictions?
UCITS must be offered in the European Economic Area, 
but may also, but not alternatively, be offered elsewhere. 
UCITS and Non-UCITS established as common 
contractual funds may not be offered to natural person 
investors. Apart from that, there are no substantive Irish 
restrictions in relation to the nature or quality of UCITS 
investors outside of those related to contractual capacity.

There are no Irish restrictions in relation to the 
offering of Irish Non-UCITS retail funds other than 
that retail funds which are authorised by the Central 
Bank as private equity funds must impose a minimum 
initial subscription requirement of E12, 500 on each 

investor and other then as provided above in relation 
to common contractual funds. Non-UCITS Professional 
Investor Funds are required to impose a minimum 
initial subscription requirement of E125,000 otherwise 
there are no Irish restrictions. Non-UCITS Qualifying 
Investor funds are required to apply a minimum initial 
subscription requirement of E100,000 and may be sold 
only to investors who are professional clients within the 
meaning of Annex II of Directive 2004/39/EC (Markets in 
Financial Instruments Directive); or investors who receive 
an appraisal from an EU credit institution, a MiFID firm 
or a UCITS management company that the investor has 
the appropriate expertise, experience and knowledge 
to adequately understand the investment in the QIF; or 
investors who certify that they are an informed investor 
by providing the following:
l confirmation (in writing) that the investor has such 

knowledge of and experience in financial and business 
matters as would enable the investor to properly 
evaluate the merits and risks of the prospective 
investment; or

l confirmation (in writing) that the investor’s business 
involves, whether for its own account or the account 
of others, the management, acquisition or disposal of 
property of the same kind as the property of the QIF.

In relation to Professional Investor Funds and Qualifying 
Investor Funds, an exemption from the minimum initial 
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subscription requirement and, in the case of Qualifying 
Investor Funds, the investor criteria, is available to directors 
of the fund, the investment management company, directors 
of the investment management company, the promoter and 
its affiliates, and employees of the investment management 
company who are directly involved in the fund’s 
management or are senior employees with experience in 
the provision of investment management services.

All Qualifying Investor Fund investors must certify in 
writing to the fund that they meet the minimum criteria 
listed above and that they are aware of the risk involved 
in the proposed investment and of the fact that inherent 
in such investments is the potential to lose the entire 
sum invested.

Please see “1” above in relation to non-designated 
funds and collective investor funds.

3. Is there a requirement for an Irish fund’s 
sponsor to be approved by the Irish Regulator?
Before the Central Bank of Ireland (the “Central Bank”) 
will accept an application for the authorisation of an Irish 
investment fund, the Central Bank must be satisfied that 
the fund sponsor or promoter is of good repute, has a 
minimum level of financial resources and a relevant track-
record in collective investment schemes. With limited 
exceptions, the promoter is required to be regulated by 
a supervisory authority recognised by the Central Bank. 
Promoters are required to have audited shareholder funds 
of not less than E635,000 on an ongoing basis. The 
requirements are essentially the same for all categories 
of Irish fund though for retail funds, experience in the 
distribution of retail funds or access to a retail distribution 
network will be an additional consideration.

4. Is there a requirement for the investment 
manager of an Irish fund to be approved by the 
Irish Regulator?
Before the Central Bank will accept an application for the 
authorisation of an Irish investment fund, the proposed 
discretionary investment management company(ies) of the 
fund must be cleared in advance. Acceptable investment 
management firms include those which are regulated 
under the Markets in Financial Instruments Directive 
(MiFID) (Directive 2004/39/EC) and non-EU firms regulated 
by a supervisory authority recognised by the Central Bank.

In relation to all Irish Funds, non-EU investment 
managers must confirm in writing to the Central Bank, 
as a condition of being approved, that they have and 
will maintain net shareholders’ funds of not less than 
E125,000 or its equivalent in another currency.

In relation to Irish UCITS, the investment managers 
must be authorised or registered for the purpose of 
asset management and must be subject to prudential 
supervision. In addition, where a non-EU investment 

manager is proposed to be appointed, there must be a 
form of co-operation agreement in place between the 
Central Bank and the supervisory authority of the third 
country that regulated the investment manager.

5. What are the custodian/depositary bank 
requirements for an Irish fund?
The assets of Irish regulated funds must be entrusted to a 
depositary for safe-keeping. The depositary must be a credit 
institution authorised in Ireland, an Irish branch of an EU 
credit institution or an Irish incorporated company which is 
wholly owned by an EU credit institution (or equivalent from 
a non-EU jurisdiction) provided that the liabilities of the Irish 
company are guaranteed by its parent. 

The prescribed role of the depositary is to ensure, as 
a general rule, legal separation of non-cash assets and 
to ensure that certain core aspects of the management 
of the fund are carried out in accordance with applicable 
legislation, Central Bank conditions and the fund’s 
constitutive documents, for example, valuation, sale, 
issue, repurchase and cancellation of fund units. In 
addition, the depositary must enquire into the conduct 
of the management company, investment company or 
general partner in each annual accounting period and 
reporting thereon to the fund’s unitholders.

6. What are the local Director requirements?
Both UCITS and non-UCITS investment companies 
are required to have a minimum of two Irish resident 
Directors on their boards. Common contractual funds 
and unit trusts are required to have an Irish management 
company and such management companies are required 
to have at least two Irish resident Directors on their 
boards. Investment limited partnerships are required 
to have an Irish General Partner and such entity is 
required to have at least two Irish resident Directors 
on its board. The board of Directors of a fund or its 
management company/general partner cannot have 
Directors in common with the depositary of the fund. All 
Directors appointed to such entities must be approved 
in advance by the Central Bank pursuant to a fitness 
and probity regime applicable to all regulated financial 
services sectors in Ireland on the basis that the Central 
Bank is satisfied that each has appropriate expertise 
and integrity and is of good repute. The names and 
biographies of the directors must appear in the fund’s 
Prospectus. Resignations of Directors from Irish funds 
and their management companies/general partners must 
be notified immediately to the Financial Central Bank. 

7. What are the Prospectus/offering document/
constitutive document requirements?
All UCITS and Non-UCITS must issue a prospectus, 
which must be dated, and the essential features of 
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which must be kept up to date. Investors must be 
offered a copy of the Prospectus, free of charge, prior to 
subscribing for units in the relevant fund. Any changes 
to the Prospectus must be made by prior approval of the 
Central Bank or, in the case of Qualifying Investor Funds, 
provided that the changes fall within certain parameters, 
prior notification to the Central Bank. Any material 
changes to the Prospectus must be notified to investors 
in the fund’s subsequent periodic reports. The overriding 
Central Bank consideration is that the Prospectus should 
contain sufficient information to enable investors to make 
an informed decision whether to invest in the fund. In 
particular, the investment objectives and policies of a 
fund must be clearly described in the prospectus with 
sufficient information to enable investors to be fully aware 
of the risks they are entering into. Separate prospectuses 
may be issued by funds established as umbrella 
funds in respect of each of their sub-funds. Separate 
prospectuses may not be issued in respect of separate 
share classes, except in the context of Qualifying Investor 
Funds provided that the Prospectuses are consistent 
with the other Prospectus(es) for the fund/sub-fund of an 
umbrella fund (except in relation to that information which 
is class specific).

8. Are Irish funds required to be licensed?
Broadly speaking, units of Irish investment funds 
that are available for public participation may not be 
sold or purchased nor may sales or purchases be 
solicited without the fund having sought and obtained 
authorisation of the Central Bank under domestic funds 
legislation.

9. What are the Central bank requirements 
before an Irish fund can launch?
Before an Irish investment fund can launch, the fund 
must be in possession of a written authorisation from 
the Central Bank pursuant to the relevant Irish legislation. 
There are no minimum capitalisation requirements except 
in the case of UCITS investment companies which have 
not appointed Irish management companies, which must 
have a minimum capital of E300,000 prior to authorisation 
by the Central Bank.

10. What ongoing Central bank requirements 
apply to Irish funds?
The ongoing core Central Bank requirements can be 
broken down into:

disclosure
Please see “7” above in relation to the Prospectus.

Each fund must issue annual audited financial 
statements and (other than in the case of corporate 
Qualifying Investor Funds) semi-annual financial 

statements, comprising a balance sheet, income 
statement (in the case of the annual audited financial 
statements only), a portfolio statement and statement 
of changes in the composition of the portfolio during 
the period and any significant information which will 
enable investors to make an informed judgement on the 
development of the fund and its results.

Valuation and pricing
Fund assets must be valued on the basis of market 
prices where available or, where unavailable, generally 
at probable realisation value calculated by a competent 
third party appointed by the fund or its management 
company/general partner with the objective of achieving 
fair value, the appointment of which is approved by the 
depositary. The valuation rules must be set out in the 
fund’s Prospectus and must be set out, or referred to, in 
the fund’s constitutive document. Valuation rules must 
be applied consistently throughout the life of a fund. 
The valuation policy is ultimately the responsibility of the 
board of Directors of the fund/management company/
general partner.

Client asset protection; independent custody of assets
The applicable rules are outlined in “5” above.

depositary as fiduciary of investors
The applicable rules are outlined in “5” above.

Portfolio regulation
The Central Bank imposes diversification requirement and 
concentration requirements on Irish UCITS, non-UCITS 
retail funds and Professional Investor Funds. 

A retail Non-UCITS’ general investment restrictions 
prohibit it from investing more than 10% of its net asset 
value in securities which are not listed or traded on an 
approved market, more than 10% of net asset value in 
the securities of any one issuer, no more than 10% of 
its net asset value in any class of security issued by 
a single issuer and net maximum potential exposure 
through efficient portfolio management techniques and 
borrowings cannot exceed 25% of net asset value. 

There are exceptions and specific restrictions for retail 
Non-UCITS funds of funds including funds of unregulated 
funds, feeder funds, real estate funds, private equity 
funds and managed futures funds.

In the case of Professional Investor Funds, the 
standard investment and borrowing restrictions applicable 
to retail Non-UCITS can be disapplied to the extent 
agreed with the Central Bank. As a general rule of thumb, 
the quantitative limits are doubled.

The Central Bank disapplies all but a small number of 
normally insignificant restrictions in relation to Qualifying 
Investor Funds.
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duty to act in investors’ best interest and to avoid 
conflicts of interest
The fund’s prospectus must contain a description of the 
potential conflicts of interest which could arise between 
the management of the fund and the fund, with details, 
where applicable, of how these are going to be resolved.

Any transaction carried out with a fund by a promoter, 
manager, depositary, investment adviser and/or 
associated or group companies of these must be carried 
out as if effected on normal commercial terms negotiated 
at arms length and transactions must be in the best 
interests of the investors.

regulatory reporting
The fund must submit a monthly report within ten days 
of its effective date, setting out the fund’s net asset 
value, net asset value per unit and net subscription and 
redemptions in the fund’s units during the month. The 
annual and semi-annual financial statements of the fund 
must be submitted to the Central Bank within four and 
two months respectively of the balance sheet date.

reporting to investors
The annual audited financial statements and semi-annual 
unaudited financial statements (where required) must be 
made available to investors free of charge upon request 
and must be available for inspection at a specified 
location. Qualifying Investor Funds in the form of 
investment companies are not required to produce semi-
annual unaudited financial statements.

Changes to the Fund
Any change to the Prospectus or any material service 
agreement of the fund is subject to approval by the 
Central Bank. Any change to the investment policy of the 
fund as disclosed in the prospectus must be notified in 
advance to investors enabling them to redeem their units 
in the fund prior to the implementation of the change. 
Material changes to the investment policy of the fund or 
any change to the fund’s investment objective are subject 
to prior investor approval.

enforcement
The Central Bank has independent statutory powers of 
enforcement that are not dependant on judicial action. 
The Central Bank enforces on the basis of periodic 
reporting requirements, a requirement for the Directors/
management company/general partner and depositary to 
deal with the Central Bank in an open and co-operative 
manner and inspections, the frequency of which is based 
on risk assessment or on complaint. 

11. What are the Regulatory requirements 
applicable to service providers to Irish funds?
All Irish investment funds are required to appoint an Irish 
Administrator (or Irish management company) which 
will perform certain activities such as the calculation of 
the net asset value of the fund and its dealing price, 
maintenance of the books and records of the fund and 
maintenance and updating of the fund’s shareholder 
register. 

Irish investment funds are also required to appoint a 
depositary. The depositary must have its registered office 
within Ireland or have established a place of business 
in Ireland if its registered office is in another Member 
State of the European Union. The depositary fiduciary 
duties may not be delegated to a third party and must 
be performed by the depositary appointed in Ireland. 
The custody functions may however be delegated to a 
custodian located (inside or) outside of Ireland.

All Irish funds are required to appoint an investment 
manager (or Irish management company) that will be 
responsible for the investment management of the Irish 
fund’s assets. The conditions applicable such companies’ 
clearance to act by the Central Bank as described in 
“4” above.

Irish Professional Investor Funds and Qualifying 
Investor Funds are entitled to appoint prime brokers. 
Prime brokers must be regulated to provide prime 
brokerage services and each prime broker or its parent 
company must have financial resources of not less than 
E200 million and a credit rating of not less than A1/P1.

12. What is the Regulatory procedure in getting 
an Irish fund licensed?
All fund authorisations must be obtained pre-launch. 
Post-authorisation changes to fund documentation require 
the approval of the Central Bank. 

To obtain this authorisation, the fund, or in the case 
of a unit trust, common contractual fund or limited 
partnership, its management company or general partner, 
must apply to the Central Bank in writing. In the case of 
UCITS and Non-UCITS retail and Professional Investor 
Funds, this application is initially made in draft form. 

In the case of Qualifying Investor Funds, application is 
made on the business day prior to the proposed date of 
authorisation and no formal review of the documentation 
is undertaken by the Central Bank.

In all cases, before making an application, the 
proposed promoter of the fund must have been cleared 
by the Central Bank, as must the proposed investment 
manager. Non-discretionary investment advisers are not 
required to be cleared by the Central Bank. The Directors 
of the proposed fund must be approved in advance 
by the Central Bank. Any management company or 
general partner being appointed must be approved in 
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advance by the Central Bank. In the case of a UCITS, 
the risk management procedures of the UCITS relating 
to the fund’s use of derivatives must be approved in 
advance and must the fund’s management company 
or, if it is not appointing a management company, the 
fund’s business plan. The proposed Administrator and 
depositary of the Fund must be in possession of the 
relevant license or approval from the Central Bank, 
and this will be an approval under investment services 
legislation or banking regulation. Any derogations from 
the Regulatory requirements that a fund requires must be 
obtained in advance of submitting the formal application 
for authorisation.

13. What is the role of the service providers in 
authorisation/ongoing regulation?
Authorisation
UCITS, retail Non-UCITS and Professional Investor Funds 
are authorised by application from the fund, or in the 
case of a unit trust, common contractual fund or limited 
partnership, its management company or general partner 
as appropriate. The custodian and administrator will be 
required to make certain certifications to the Central Bank 
as part of the authorisation process.

In the case of Qualifying Investor Funds, which are 
effectively authorised by means of a self-certification 
process, the fund/management company/general partner 
makes the formal application, which is undertaken by 
its Irish legal advisers; the Depositary certifies that the 
information contained in the application, as it relates to 
the Depositary, is accurate.

ongoing
The Irish Administrator/management company will be 
generally be responsible for carrying out the minimum 
activities referred to in “11” above and for preparing the 
regulatory reporting and financial statements referred to 
at “10” above.

The Custodian will prepare the report referred to in “5” 
above for inclusion in the fund’s annual audited financial 
statements.

The Administrator, Custodian and management 
company are each expected to deal in an open and 
co-operative manner with the Central Bank and to 
participate in such meetings as the Central Bank 
considers necessary to review its operations and its 
business developments.

14. What leverage restrictions apply to Irish 
funds?
UCITS: UCITS may not borrow except for temporary 
purposes subject to a limit of 10% of net asset value 
and have a “global exposure” limit that is applicable to 
the UCITS’ use of derivatives. In calculating their global 

exposure, UCITS currently have the choice whether to 
use the so-called commitment approach, a simple but 
conservative method of calculating global exposure, or 
Value-at-Risk (“VaR”), an advanced risk-measurement 
methodolody, to determine global exposure. VaR may be 
calculated using an acceptable proprietary or commercially 
available model. The commitment approach calculates 
risk exposure bases on the mark to market value of the 
underlying assets to which the derivative contract refers, 
and this risk exposure may not represent more than 100% 
of the net asset value of the UCITS (in other words, a 
UCITS total exposure may be 210% of the net asset value 
of the UCITS). If VaR is used, the UCITS may not have an 
exposure greater than 20% of the net asset value (known 
as “absolute VaR”) based on a confidence level of 99% 
and a holding period of twenty days or a lesser holding 
period (for example, one day) may be agreed subject 
to the scaled down VaR limit (for example, 5%), or the 
UCITS may not have a VaR greater than twice the VaR of 
a relevant benchmark or a corresponding, derivative-free 
portfolio (known as “relative VaR”). The degree of exposure 
that a UCITS has may be reduced by the use of allowable 
position netting and hedging positions.

The Commission of European Securities Regulators 
(CESR) has also release detailed guidelines on risk 
measurement and the calculation of global exposure and 
counterparty risk for UCITS.

Retail Non-UCITS: 25% of net asset value other than 
managed futures which in respect of which leverage is 
controlled by a margin to equity restriction of 50%.

Professional Investor Funds: 100% of net asset values.
Qualifying Investor Funds: unlimited in each 

case, the extent of leverage must be disclosed in the 
Prospectus of the Fund.

15. What is the tax status of Irish funds in 
Ireland?
A fund that is authorised in Ireland is not subject to Irish 
tax on its income (profits) or gains. While dividends, 
interest and capital gains that a fund receives with 
respect to its investments may be subject to taxes, 
including withholding taxes, in the countries in which 
the issuers of investments are located, these foreign 
withholding taxes may, nevertheless, be reduced or 
eliminated under Ireland’s network of tax treaties to the 
extent applicable (see “Treaty Access“ below).

Furthermore, there are no Irish withholding taxes 
on distributions to investors provided the investors 
have made the appropriate tax declaration of non-
Irish residence to the fund or the fund has satisfied 
and availed of certain prescribed equivalent measures.  
Furthermore, there are no Irish withholding taxes on 
distributions made to certain categories of Irish investors 
(which would include approved pension schemes, 
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charities, other investment funds, etc). There is no stamp 
duty or subscription tax payable in Ireland on the issue, 
transfer, repurchase or redemption of units in a fund. 
Many of the key services provided to Irish funds (fund 
administration, investment management, etc) are exempt 
from Irish VAT.

treaty Access
Where treaty access is important, there are structuring 
solutions that may be used to facilitate treaty benefit 
claims for certain investment funds. One such structure 
combines the favourable investment funds regime for 
QIFs/PIFs with the favourable Irish securitisation regime 
(in respect of which Irish tax neutrality can effectively be 
achieved through the use of profit equalisation securities). 
Essentially, the fund finances the securitisation vehicle 
(SPV) (which will be a 100% subsidiary of the fund) by 
taking up a profit participating security issued by the 
SPV. The SPV then uses the monies raised through the 
issue of the profit participating security to purchase the 
investments (in the normal manner) as set out in the 
investment funds’ policy documentation. As the SPV is 
a fully taxable vehicle in Ireland (albeit its taxable profits 
can be managed to a desired level including taxable 
profits of zero if so desired – through the use of profit 
participating securities) and the SPV is the entity making 
the investments, it typically removes one of the obstacles 
to tax-exempt regulated funds obtaining treaty benefits, 
namely the requirement to be “liable to tax”.

An additional benefit of this structure is that it should 

eliminate any chance of a foreign tax exposure for the 
fund as a result of being deemed resident and/or having 
a permanent establishment in another jurisdiction (where 
the investment manager is located) by the very reason 
that the Irish investing vehicle, the SPV, should clearly be 
liable to tax in Ireland and a resident thereof for purposes 
of the relevant treaty. 

Ireland has signed comprehensive double taxation 
treaties with 63 countries (55 are currently in effect) with 
negotiations at various stages on 9 others.

16. What tax applies to Irish investment managers?
Generally 12.5% on fee income derived from investment 
management services. 

The Irish tax authorities impose a 20% withholding 
tax on dividends and other profit distributions. However 
there are significant exemptions under domestic law from 
this withholding tax in relation to (i) payments made to 
persons resident in EU Member States and tax treaty 
countries and (ii) payments made to companies resident 
outside the EU or a non-tax treaty country provided more 
than 50% of the recipient company is ultimately controlled 
by persons resident in a treaty country or EU member 
state (other than Ireland), once certain declarations are 
put in place.

17. What are the asset valuation rules applicable 
to Irish funds?
These are described in “10” above.
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FUnD lEGISlATIOn
The Collective Investment Funds (Jersey) Law 1988 is 
the principal law governing the establishment of publicly 
offered collective investment funds. Most Jersey-based 
service providers to collective investment funds will be 
required to be regulated under the Financial Services 
(Jersey) Law 1998.

nUmbER OF FUnDS 
As at 31 December 2010 there were 1,137 Jersey domiciled 
publicly offered collective investment funds. In addition, 
there were 187 “COBO only” funds, which may be 
offered to no more than 50 investors, and approximately 
122 unregulated funds, which are Jersey domiciled but 
which are not regulated by the Jersey Financial Services 
Commission. There are also approximately 350 non-
Jersey domiciled funds administered from Jersey.

nUmbER OF FUnDS by CATEGORy
Please refer to the breakdowns by category provided 
above and below. As at 31 December 2010, the total 
number of funds was 1,324.

DOmICIlED AnD ADmInISTERED FUnD ASSETS 
TOTAl
As at 31 December 2010, the total net asset value of 
Jersey domiciled and serviced funds was reported by 
Jersey Finance (see below) to be £184.7 billion.

DOmICIlED AnD ADmInISTERED FUnD ASSETS by 
CATEGORy
As at 31 December 2010, the total net asset value of 
Jersey domiciled and serviced funds of £184.7 billion was 

reported by Jersey Finance to be broken down into the 
following investment policies:
Hedge/Alternative Investment Funds ................. £51.3 billion
Venture Capital/PE/Emerging Markets ............. £36.3 billion
Real Estate ................................................................£22.1 billion
Equity ......................................................................... £32.9 billion
Bond ............................................................................. £5.7 billion
Mixed Equity & Bond............................................. £10.3 billion
Money Market ............................................................£1.0 billion
Other .......................................................................... £23.4 billion

REGUlATOR
Jersey Financial Services Commission, PO Box 267, 14-18 
Castle Street, St Helier, Jersey, JE4 8TP, Channel Islands; 
Tel: +44 (0)1534 822000; www.jerseyfsc.org.

SERvICE PROvIDERS 
Law firms:  ....... Approx 10 firms dealing with fund matters
Administrators/corporate service providers: .......Approx 35
Custodians:  ................................................................ Approx 15
Audit firms: ...... Approx 15 firms dealing with fund matters
Local stock exchange: 
The Channel Islands Stock Exchange, www.cisx.com
Local fund industry body: 
The Jersey Funds Association, www.jerseyfunds.org
Promotion agency for funds/financial sector: 
Jersey Finance Ltd, www.jerseyfinance.je

DOUblE TAxATIOn TREATIES
11 countries.

TAx InFORmATIOn ExCHAnGE AGREEmEnTS
21 countries.

TyPES OF AlTERnATIvE FUnD vEHIClE 
Corporate, limited partnerships and unit structures are all 
commonly used as Jersey fund structures. 

AvAIlAblE TyPES OF CORPORATE vEHIClE 
Protected and incorporated cell vehicles are available as 
well as conventional companies. Limited partnerships 
possessing legal personality are also available in various 
forms.

TyPES OF REGUlATORy FUnD CATEGORy
Publicly offered Jersey domiciled funds are either 
“unclassified”, “recognised” or “unregulated”.

Unclassified funds may be subcategorised into “Expert 
Funds” (which are only available to expert/high net worth 
investors), Listed Funds (which must be constituted as 
a closed ended company and listed on an exchange 
recognised by the Jersey Financial Services Commission) 
and unclassified funds offered to retail investors (and 
which are therefore subject to a more stringent regulatory 
policy).

Recognised funds may be offered to retail investors 
and are recognised in the UK for distribution there. They 
are the subject of detailed regulatory requirements laid 
down by statute. 

Unregulated funds may be “eligible investor” funds (for 
which the investor eligibility criteria are generally stricter 
than those in respect of Expert Funds), or “exchange 
traded funds” (which must be closed ended and listed on 
a prescribed stock exchange). 

Jersey

St. Peter Port

St Helier

GUERNSEY

JERSEY
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Privately offered funds (i.e. funds not offered to more 
than 50 investors) are known as “COBO” only funds and 
are the subject of a distinct regulatory policy focusing on 
the promoter of the fund.

AUDIT REqUIREmEnT
Publicly offered funds will be required to be audited. 
There is no local audit requirement though auditors must 
possess certain prescribed qualifications.

FInAnCIAl STATEmEnT REqUIREmEnTS
Financial statements will usually be prepared in 
accordance with UK GAAP though it is possible to select 
the GAAP of other territories. 

COST OF REGUlATORy FEES
Publicly offered funds (other than unregulated funds) 
must pay an application fee of a minimum of £2,000 
(depending on the number of Jersey service providers) 
and an annual fee of a minimum of £2,000 (depending 
on the number of separate pools of assets). Such 
application and annual fees do not apply to unregulated 
funds. No application or annual fees are payable in 
respect of COBO only funds. In all cases there may be 
other minor disbursements depending on the nature of 
the fund structure. 

OvERAll COST OF FUnD ESTAblISHmEnT
This varies enormously depending on the complexity of 
the structure and the service providers involved. Fees 
generally range from £7,500 for consolidated or standard 
form funds (also known as Platform Funds) to £20,000 
and upwards for a bespoke fund.

REGUlATORy APPROvAl TImE
Expert and Listed Funds: 3 Business Days (provided all 
principal persons, including directors have already been 
approved by the Jersey Financial Services Commission).

Unclassified funds offered to retail investors, 
recognised funds: 4 to 6 weeks.

Unregulated and COBO only funds: no approval time 
(as such funds are not submitted to the Jersey Financial 
Services Commission for approval).

OvERAll ESTAblISHmEnT TImE
This varies enormously depending on the complexity of 
the structure and the service providers involved. However, 
a typical timescale would be 2 to 3 months in total 
(including the time taken to draft the fund documents 
and identify and appoint the service providers). In 
certain circumstances it may be possible to form a 
regulated or unregulated fund within a week, in particular 
commoditised fund structures such as those available as 
Platform Funds.
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There are two key issues to consider in relation to 
investment funds in Jersey, the first being the legal structure 
by which the fund will be established, and the second 
being the level of regulation (if any) to which the fund and/
or any service provider to the fund will be subject. 

legal Structure
The main legal structures used for the formation of 
an investment fund are limited companies, limited 
partnerships and unit trusts. 

In addition, a number of specialist vehicles are 
available. Company structures include unlimited 
companies, guarantee companies and limited life 
companies. Cell companies are also frequently used in 
a funds context, and comprise protected cell companies 
and incorporated cell companies. Partnership structures 
include limited liability partnerships, incorporated limited 
partnerships and special limited partnerships. Trust 
structures include various forms of discretionary trusts 
and foundations. 

Regulation of Funds
Regulation basically distinguishes between funds which 
may make more than fifty offers and funds which will 
make fifty or fewer offers to investors.

The Jersey Financial Services Commission (“JFSC”) is 
primarily charged with the regulation of funds.

a. more than Fifty offers
A fund which is to be listed or offered to more than fifty 
potential investors will be considered a publicly-offered 
“collective investment fund”, as defined in and regulated 
under the Collective Investment Funds (Jersey) Law 
1988 (the “CIF Law”). These funds are categorised as 
Recognized Funds and Unclassified Funds, the latter 
further divided into Expert Funds and Listed Funds. 
Unregulated Funds are funds which would fall within the 
definition of a collective investment fund but for the fact 
that they meet certain requirements which exclude them 
from the definition of a collective investment fund.

recognized Funds
Funds intended to be marketed widely to the public 
in the UK can take advantage of Jersey’s designated 
territory status for the purposes of section 270 of the 
Financial Services and Markets Act 2000 by complying 
with the detailed statutory requirements for Recognized 

Funds. These funds are highly regulated, including as to 
investment strategy and restrictions, and investors have 
access to a statutory compensation scheme.

There is no limit on the number of investors who 
may invest in a Recognized Fund and also no minimum 
investment required. These funds are appropriate for 
retail or public funds.

Recognized Funds may take the form of an open-
ended company or unit trust only.

unclassified Funds
All funds which comprise collective investment funds 
under the CIF Law but are not Recognized Funds 
comprise Unclassified Funds.

There is no limit on the number of investors who may 
invest in an Unclassified Fund and also no minimum 
investment required. There are no qualifying criteria for 
investors in Unclassified Funds. Although not enjoying 
the same marketing freedom as Recognized Funds, 
Unclassified Funds are appropriate for retail or public 
funds, and may be used for a wide range of fund 
types provided they meet the investment strategy and 
restrictions imposed for the fund type.

The promoter of an Unclassified Fund must comply 
with the JFSC’s Promoter Policy. A Jersey resident 
manager and custodian is required where the fund is 
open-ended, whereas a closed-ended fund does not 
require a separate custodian. 

The authorisation process of Unclassified Funds is 
governed by the JFSC’s policy and involves three stages, 
namely an initial review stage, documentary review stage 
and formal licensing stage.

Unclassified Funds may take the form of an open 
or closed-ended company, partnership or trust. An 
Unclassified Fund may list on a stock exchange.

Certain Unclassified Funds qualify for lighter touch 
regulation as either Expert Funds or Listed Funds, and 
are used extensively for alternative investment funds. 

expert Funds
Where the fund fulfils the criteria for an Expert Fund, 
Jersey applies lighter touch regulation and a more 
streamlined approval process. These funds are ideal 
for a wide range of funds which require a minimum 
initial investment of US$100,000 or currency equivalent, 
alternatively target sophisticated or high net worth 
investors. 

Jersey
By Adrian odell, senior Associate, Collas Crill
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The requirements for an Expert Fund are set out in 
the Jersey Expert Fund Guide issued by the JFSC. An 
Expert Fund will not be required to adopt any prescribed 
investment restrictions or risk diversification strategy. 

There is no limit on the number of investors who may 
invest in an Expert Fund. However, an Expert Fund may 
be offered only to Expert Investors, as defined. Each 
Expert Investor must acknowledge in writing a specific 
investment warning acknowledging their understanding 
that the fund is suitable only for Expert Investors.

The offer document for the Expert Fund must contain 
prescribed information. 

An open-ended Expert Fund must appoint a Jersey-
resident custodian (save in the case where a prime 
broker is appointed, where a credit rating of AI/Pl is 
required).

The Promoter Policy of the JFSC does not apply to an 
Expert Fund. However, although investment managers 
regulated in a recognised foreign jurisdiction do not 
require pre-approval, other investment managers will 
require pre-approval by the JFSC.

An Expert Fund must have an auditor and annual 
audited accounts must be prepared.

There are no requirements as to investment or 
borrowing restrictions applicable to Expert Funds, 
provided that the approach to borrowing or gearing is 
clearly disclosed in the offering documentation. However, 
if the Expert Fund is permitted to borrow money in 
excess of 200% of the net asset value of the fund, full 
details of the manner in which the risk posed by such 
borrowing will be managed must be disclosed to the 
JFSC and in the offering documentation.

The authorisation process itself is quick and 
straightforward and, provided the JFSC are satisfied that 
the fund meets the JFSC’s criteria for an Expert Fund, 
the relevant consents, licences and/or permits for a new 
Expert Fund should be issued within a matter of days.

If the fund satisfies the JFSC’s criteria for an Expert 
Fund, the JFSC will authorise the expert fund on the 
basis of the application form, and will then issue the 
relevant consents, licences and/or permits.

Expert Funds may take the form of an open or 
closed-ended company, partnership or trust. An Expert 
Fund may only list on a stock exchange which permits 
restrictions upon transfers of interests within the fund. 
This is in order to ensure that only Expert Investors are 
allowed to invest in the fund.

Listed funds
A Listed Fund is subject to a similar level of regulation 
as an Expert Fund, the key difference being that there 
is no requirement for investors to be Expert Investors 
and the securities of a Listed Fund must be listed on a 
recognised stock exchange or market. 

The requirements for a Listed Fund are set out in 
the Listed Fund Guide issued by the JFSC. The key 
advantage of a Listed Fund over an Expert Fund is that 
it is possible to establish a Listed Fund with no minimum 
investment level or other eligibility criteria applicable to 
the Fund. There is no limit on the number of investors 
who may invest in a Listed Fund. 

Listed Funds may take the form of a closed-ended 
company only.

unregulated Funds
Unregulated funds fall outside the scope of the CIF 
Law, on the basis that they comply with the criteria set 
out in the Collective Investment Funds (Unregulated 
Funds) (Jersey) Order 2008 (the “Unregulated Funds 
Order”). The Unregulated Funds Order provides for two 
categories of unregulated funds, namely Unregulated 
Eligible Investor Funds and Unregulated Exchange Traded 
Funds, both of which are extensively used for alternative 
investment funds.

Both of the unregulated funds may be established as a 
company, trust or partnership. However, the Unregulated 
Exchange Traded Fund must take the form of a 
closed-ended fund. 

Another common feature of the unregulated funds 
is that there is no requirement to appoint a manager, 
administrator, Jersey resident directors or auditors to 
the fund. 

eligible Investor Fund
An Unregulated Eligible Investor Fund is a scheme or 
arrangement which is available to Eligible Investors. 
These funds are ideal for a wide range of funds which 
require a minimum initial investment of US$1 million or 
currency equivalent, alternatively target sophisticated or 
high net worth investors. 

The investors will be required to acknowledge in 
writing their acceptance of the risks involved in a 
prescribed form. In addition, the fund must take steps 
to ensure that its investors meet the legal requirements 
to invest in the fund. There is no limit on the number of 
investors who may invest in an Eligible Investor Fund. 

The fund may only list on a stock exchange which 
permits restrictions upon transfers of interests within 
the fund. This is in order to ensure that only Eligible 
Investors are allowed to invest in the fund.

unregulated exchange traded Fund
An Unregulated Exchange Traded Fund is a form of 
unregulated listed fund which need not be regulated by 
the JFSC on the basis that it is already regulated by a 
stock exchange. In order to qualify under this category 
the units in the fund must be listed on one or more of 
the exchanges listed in the Unregulated Funds Order.
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There are no specific criteria for investors to be 
eligible for an Unregulated Exchange Traded Fund. There 
is no limit on the number of investors who may invest in 
an Unregulated Exchange Traded Fund. 

b. Fifty or Fewer offers
Where the fund is not offered to more than 50 investors 
and is not to be listed, registration under the CIF Law is 
not required. The fund is instead authorised by the issue 
of a consent under the Control of Borrowing (Jersey) Law 
1947, and the subordinate legislation made thereunder in 
the form of the Control of Borrowing (Jersey) Order 1958 
(collectively, “COBO”), by the JFSC. 

Regulatory requirements in relation to COBO-only 
funds are governed by policy rather than statute and are 
flexible.

The promoter of a COBO-only fund would need to 
comply with the Promoter Policy.

The offer document is to be reviewed by the JFSC. 
The requirements are generally less onerous than those 
for funds regulated under the CIF Law.

A Private Fund and Very Private Structure may take the 
form of an open-ended or closed-ended fund. Neither a 
Private Fund nor a Very Private Structure may be listed.

The JFSC’s published timeframe for its response to an 
application for the establishment of a COBO only fund is 
as for public funds (see above). However, the time taken 
will often be well within that published timeframe.

Private funds 
An investment vehicle which may be made available 
to a restricted circle of persons, the meaning of which 
is negatively inferred from the definition of a collective 
investment fund under the CIF Law, but basically means 
not more than fifty investors. 

Very Private structure
An investment vehicle established for a small number 
of pre-selected investors (up to a maximum of fifteen) 
is treated in the same way as a joint venture company. 
Offers as well as investors may not exceed fifteen. 
A Very Private Structure can be established on an 

expedited basis, at modest cost and with minimal 
regulation.

Fund Services business
The Financial Services (Jersey) Law 1998 (the “FSJ Law”) 
provides that a person carries on fund services business 
if by way of business the person is:
i) a manager, manager of a managed entity, 

administrator, registrar, investment manager or 
investment adviser;

II) a distributor, subscription agent, redemption agent, 
premium receiving agent, policy proceeds paying 
agent, purchase agent or repurchase agent;

III) a trustee, custodian, depository;
iv) a member (except a limited partner) of a partnership, 

including a partnership constituted under the law of a 
country or territory outside Jersey;

in relation to an Unclassified Fund or an Unregulated 
Fund. Registration requirements apply to persons carrying 
on fund services business, unless a relevant exemption 
applies under the FSJ Law or otherwise.

The conduct of fund services business is subject to 
the Codes of Practice for Fund Services Business issued 
by the JFSC.

The CIF Law provides for the regulation of 
functionaries of Recognized Funds.

Although service providers to COBO-only funds do not 
fall within the definition of fund services business under 
the FSJ Law and are also not functionaries under the CIF 
Law, regulatory requirements may apply under COBO 
or the FSJ Law, subject to certain exemptions. However, 
the provision of services to COBO-only funds does not 
constitute fund services business and is not subject to 
the Codes of Practice for Fund Services Business issued 
by the JFSC.

Taxation
Funds will typically be tax neutral in Jersey. However, 
specific rules apply to Jersey resident investors. The 
investment manager is not usually located in Jersey, 
however, if it is located in Jersey a zero rate of income 
tax may be applicable in certain circumstances. n
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Luxembourg
mAjOR FUnD lEGISlATIOn AnD CIRCUlARS
l Law of December 17, 2010 (2010 law) on undertakings 

for collective investment.
l Law of February 13, 2007 (SIF or 2007 law) on 

Specialised Investment Funds.
l CSSF Circular 02/80 relating to funds pursuing 

alternative investment strategies.
l CSSF Circular 91/75 on undertakings for collective 

investment.
l CSSF Circular 07/308 on rules of conduct for 

undertakings for collective investment in transferable 
securities with respect to the use of a method for the 
management of financial risks, as well as the use of 
derivative financial instruments.

l Grand-ducal regulation of February 8, 2008, concerning 
certain definitions of the law of December 20, 2002 on 
undertakings for collective investment (as amended) 
and transposing Commission Directive 2007/16/CE.

l Esma guidelines 10-788 of July 28, 2010 regarding 
publication in the prospectus of risk management 
methods and leverage.

l CSSF Circular 11/512 regarding the presentation of the 
main regulatory changes in risk management following 
the publication of CSSF Regulation 10-4 and Esma 
clarifications.

l CSSF Circular 11/509 regarding new notification 
procedures for Luxembourg funds seeking to market 
themselves in other EU member states and vice versa.

nUmbER OF FUnDS 
As of 31 May 2011
Overall .....................................................................................3,749

By legal form 
Total FCPs ............................................................................. 1,954
Total Sicavs ........................................................................... 1,768
Others ..........................................................................................27
2002 Law, Part I
FCP ........................................................................................... 1,160
Sicav ...........................................................................................702
Others ............................................................................................0
Total ......................................................................................... 1,862
2010 Law, Part I
FCP .................................................................................................1 
Sicav ...............................................................................................1
Others ............................................................................................0
Total ................................................................................................2
2010 Law, Part II
FCP .............................................................................................288
Sicav ...........................................................................................325
Others ............................................................................................6
Total ............................................................................................ 619
sIFs
FCP .............................................................................................505
SICAV .........................................................................................740
Others .......................................................................................... 21
Total ......................................................................................... 1,266

ADmInISTERED FUnD ASSETS 
As of 31 May 2011 (E million)
Overall ..............................................................................2,219,208
By legal form
Total FCPs ......................................................................... 647,412
Total Sicavs .....................................................................1,563,106
Others .....................................................................................8,690
2002 Law, Part I
FCP ..................................................................................... 466,790
Sicav ................................................................................. 1,315,406
Others ............................................................................................0
Total ...................................................................................1,782,196
2010 Law, Part I
FCP .................................................................................................0
Sicav ........................................................................................... 171
Others ............................................................................................0
Total ............................................................................................ 171
2010 Law, Part II
FCP ........................................................................................82,678
Sicav ................................................................................... 128,354
Others ........................................................................................949
Total ......................................................................................211,981
sIFs
FCP ........................................................................................ 97,944
Sicav ..................................................................................... 119,175
Others ......................................................................................7,741
Total .................................................................................... 224,860

REGUlATOR
Financial Sector Supervisory Commission (CSSF), 110 
route d’Arlon, L-2991 Luxembourg. 

DOUblE TAxATIOn TREATIES
With 62 countries (as of June 2011): Armenia; Austria; 
Azerbaijan; Bahrain; Belgium; Brazil; Bulgaria; Canada; 
China; Czech Republic; Denmark; Estonia; Finland; 
France; Georgia; Germany; Greece; Hong Kong; 
Hungary; Iceland; India; Indonesia; Ireland; Israel; 
Italy; Japan; Latvia; Liechtenstein; Lithuania; Malaysia; 

LuxemBourG

Luxembourg
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Malta; Mauritius; Mexico; Moldova; Monaco; Mongolia; 
Morocco; Netherlands; Norway; Poland; Portugal; Qatar; 
Romania; Russia; San Marino; Singapore; Slovakia; 
Slovenia; South Africa; South Korea; Spain; Sweden; 
Switzerland; Thailand; Trinidad & Tobago; Tunisia; Turkey; 
Ukraine; United Arab Emirates; United Kingdom; United 
States; Uzbekistan; Vietnam.

There are currently 19 new double taxation 
treaties under negotiation or awaiting for approval by 
Luxembourg’s parliament: Albania; Barbados; Cyprus; 
Kazakhstan; Kuwait; Kyrghizstan; Lebanon; Macedonia; 
Oman; Pakistan; Panama; Serbia and Montenegro; 
Seychelles; Sri Lanka; Syria; Tajikistan; Ukraine; United 
Kingdom (new conventions under discussion); Uruguay.

TyPES OF AlTERnATIvE FUnD vEHIClE 
open-ended investment company
l Investment company with variable capital (société 

d’investissement à capital variable or Sicav)
Close-ended investment company
l Investment company with fixed capital (société 

d’investissement à capital fixe or Sicaf).
Common Contractual Fund (similar to unit trust in uK law)
l Common contractual fund (fonds commun de 

placement or FCP)

AvAIlAblE TyPES OF CORPORATE vEHIClE
Sicavs under the 2010 law must be set up as a public 
limited company (SA). Under the SIF law Sicavs and 
Sicafs may be set up as a:
l Public limited company (SA)
l Partnership limited by shares (SCA)
l Private limited liability company (S.àr.l)
l Co-operative organised as an SA

AUDIT REqUIREmEnT 
l Audit requirements governed by Article 154 of the 

2010 law
l Luxembourg regulation requires that all Luxembourg 

funds be audited at least annually (for certain funds 
semi-annually) by a Luxembourg auditor approved by 
the CSSF and a member of the Luxembourg Institute 
of Auditors

FInAnCIAl STATEmEnT REqUIREmEnTS
2010 Law
l Audited annual financial statement must be published 

within four months of the financial year-end, and be 
available 15 days prior to the annual general meeting

l Unaudited semi-annual financial statements must be 
published and sent to the CSSF within two months of 
the end of the period to which they relate  

sIF Law 
l Audited annual financial statement must be available 

to investors within six months of the end of the 
financial year

OvERAll COST OF FUnD ESTAblISHmEnT 
CssF regulatory fees:
Funds set up under the 2010 law and under the SIF law
l E2,650 for a single-compartment fund
l E5,000 for an umbrella fund
Luxembourg and eu-domiciled uCIs
l Listing fee: E1.250
l (for funds domiciled in EU countries other than 

Luxembourg): E1,250
l Maintenance fee:
 E1,875 for first listing
 E1,250 for second listing
 E875 for third listing and
 E500 for fourth and subsequent listings 
non eu-domiciled uCIs
l Listing fee: E2,500
l Visa fee: E2,500
l Maintenance fee
 E2,500 for first listing
 E1,875 for second listing
 E1,250 for third listing and 
 E625 for fourth and subsequent listings 

REGUlATORy APPROvAl TImE (by THE CSSF) 
Fast-track procedure promises (but does not guarantee) 
a response to applications with the regulator’s comments 
within 10 working days. No prior authorisation is currently 
required for funds set up under the SIF law. In general 
regulatory approval is quicker for SIFs than for funds 
established under 2010 law. 
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Why luxembourg?
Over little more than two decades the Grand Duchy 
of Luxembourg has become one of the leading global 
domiciles and service centres for investment funds, 
and is today the world’s second-ranking fund centre 
by domiciles assets behind only the United States. The 
industry has grown hugely since the establishment of 
Luxembourg’s first fund in 1959, when the first fund was 
established. From 805 funds at the end of 1990, their 
number has grown to 3,749 funds, comprising a total of 
13,186 investment portfolios, at the end of May 2011.

The industry’s growth has benefited from the 
welcoming attitude of the Luxembourg authorities toward 
foreign capital and investment, as well as the country’s 
prime location in the heart of Europe, close to the main 
markets targeted by investment funds, its highly qualified 
multilingual workforce, and its political, economic and 
social stability. The grand duchy’s competitive position 
has also been bolstered by a tax regime favouring 
the establishment of funds, as well as a legislative 
framework designed to accommodate both traditional 
and alternative investments, aided by the government’s 
focus on implementing European Union directives in an 
expeditious and manner and with regard to the views 
of the industry. All these factors have consolidated 
Luxembourg’s position as an international investment 
fund distribution hub with some EUR2.2trn (about 
USD3.1trn) in net assets at the end of May 2011.

legal and regulatory framework
The law of December 17, 2010 incorporated into 
Luxembourg’s legislation the Ucits IV directive, the latest 
iteration of the EU’s regime for cross-border distribution of 
investment funds to retail investors, dating back to 1985. 
The law differentiates between Undertakings For Collective 
Investment In Transferable Securities (Ucits, regulated 
largely by Part I of the 2010 law) and other Undertakings 
For Collective Investment (UCIs or Part II funds, so called 
after Part II of the 2010 law which governs them).

The law of February 13, 2007 established Specialised 
Investment Funds as a vehicle designed for alternative 
investments and other funds aimed at sophisticated 
investors. On July 1, 2011, the Luxembourg government 
endorsed a new draft law amending the SIF law in the 
light of recent EU legislation, including the Alternative 
Investment Fund Managers Directive formally adopted by 
the EU on June 8, as well as the increased experience 

of Luxembourg’s financial regulator, the Financial Sector 
Supervisory Commission (usually known by its French 
acronym, CSSF), in overseeing this type of fund.

The new draft law covers areas such as rules on 
the delegation of functions by managers, the avoidance 
of conflicts of interest, the authorisation of SIFs and of 
individuals in charge of them, measures preventing the 
use of SIFs as pure holding structures, and extending to 
SIFs the ability of one compartment of an umbrella fund 
to invest in other funds within the same structure.

Other recent regulatory developments include the 
issue of CSSF Circular 11/512 presenting the main 
regulatory changes in risk management following the 
publication of CSSF Regulation 10-4 and clarifications by 
the European Securities and Markets Authority (Esma) 
as well as the CSSF Circular 11/509 regarding the new 
notification procedure for Luxembourg Ucits seeking to 
market their shares or units in other EU member states, 
and for Ucits from other member states seeking to 
market in the grand duchy.

Luxembourg funds with no other amendments to 
be implemented before December 31, 2011, other than 
those required by compliance with the document 
CESR/10-788 and the 2010 law, may benefit from a fast-
track authorisation procedure under which in principle 
(although this is not guaranteed) the CSSF will transmit 
its comments and observations to the applicant within as 
little as 10 working days.

 Luxembourg investment funds are now divided into 
three categories:
l UCIs or Part II funds (619 as of the end of May 2011).
l Ucits (Ucits, 1,864 in May 2011).
l SIFs (1,266 in May 2011).

ucits
Ucits are designed for retail investors, and benefit 
from the so-called EU ‘passport’ that allows them 
to be marketed freely throughout all 27 EU member 
states as well as other countries belonging to the 
European Economic Area with a minimum of notification 
requirements. Transferable securities are defined in 
Article 1 of the 2010 law as shares in companies or 
other equivalent securities, bonds and other forms of 
securitised debt, and any other negotiable securities, 
including certain types of derivative instrument, that carry 
the right to acquire transferable securities by subscription 
or exchange.

LuxemBourG

Luxembourg
By rémi Chevalier and olivier sciales, Chevalier & sciales
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Four categories of fund investing in transferable 
securities fall outside Part I of the 2010 law:
l Closed-ended funds.
l Funds that raise capital without promoting the sale of 

their shares or units to the public within the EU.
l Funds whose management regulations or 

constitutional documents stipulate that they may be 
sold only to the public in countries that are not EU 
member states.

l Categories of funds determined by the Luxembourg 
financial regulator, the CSSF, for which the investment 
policy rules laid down in Chapter 5 of the 2010 law are 
inappropriate in view of their investment and borrowing 
policies.

Part II funds
By contrast, UCIs established under Part II of the 2010 
law may only market their shares or units in other EU 
countries or elsewhere if they comply with the individual 
conditions laid down by the authorities in the country 
concerned. The criterion determining whether a fund is 
subject to Part I or Part II of the 2010 law is its planned 
investment objective; Part I of the 2010 law applies 
only to funds whose the sole objective is investment in 
transferable securities, whereas a Part II fund may invest 
in other types of asset, making them suitable as the 
legal form for the establishment of alternative investment 
vehicles including hedge, venture capital and real estate 
funds.

sIFs
The SIF law of 2007 replaced the legal framework 
previously applicable to institutional funds through a law 
of 1991 by establishing a statutory regime specifically 
designed for investment funds aimed at sophisticated 
investors. The SIF is a lightly regulated and tax-efficient 
fund offering promoters an onshore alternative to 
traditional offshore jurisdictions such as the Cayman 
Islands or British Virgin Islands when deciding on the 
jurisdiction in which to set up a fund and type of vehicle 
to use. Like Part II funds, investment funds created under 
the SIF law are subject to the individual distribution rules 
of each country where they are marketed.

regulatory body
The CSSF authorises and oversees all Luxembourg 
registered funds. Its annual regulatory fees for funds 
under the 2010 law and SIFs are EUR2,650 for a 
single compartment fund and EUR5,000 for a multiple 
compartment fund.

Future regulatory changes
Non-Ucits funds established in Luxembourg and other 
EU member states, as well as managers domiciled within 

EU countries, will be subject from July 22, 2013 to the 
provisions of the Directive on Alternative Investment Fund 
Managers, which will provide a harmonised regulatory 
framework for the distribution across the EU of funds 
aimed at sophisticated investors.

The directive was formally agreed on June 8 this 
year and the date of entry into force is July 21, 2011, 
although members states have two years to transpose 
its measures into national law. Detailed ‘Level 2’ 
implementation measures are expected to be put in 
place by the European Commission over the next year 
to 18 months, on advice from the European Securities 
and Markets Authority (Esma). Esma is scheduled to 
deliver its advice to the Commission by November 16, 
2011 following consultation with industry members and 
representative organisations.

Constitution of a fund and legal structures
Investment funds may take the form of an open-
ended investment company (known as a Sicav after 
its French acronym), of which there were 1,768 at the 
end of May 2011, a closed-ended investment company 
or Sicaf, of which there were 27 in May 2011, or a 
common contractual fund (FCP) with a management 
company (1,954 in May 2011). Any of these entities may 
be established as an ‘umbrella’ structure with multiple 
compartments or sub-funds with different investment 
policies. In this case each compartment is treated as 
a segregated entity whose assets belong to and may 
be claimed by only investors in that particular sub-fund; 
creditors of or investor in other sub-funds have no claim 
against the assets.

sicavs and sicafs
A Sicav is a open-ended investment company whose 
capital is always equal to its net assets, and for which 
no formalities are required for increases and reductions 
in capital through investments in or redemptions of its 
shares at investors’ request at a price equal to the net 
asset value per share. By contrast, a Sicaf is a closed-
ended investment company whose investors do not have 
the right to redeem their shares at their request before 
any expiry of the fund’s term.

FCPs
An FCP is a common contractual fund, the liability 
of whose joint owners is limited to the amount they 
have invested. It should be noted that an FCP has no 
legal personality and therefore must be managed by a 
Luxembourg management company, whereas a Sicav 
or Sicaf can be managed by its board of directors. 
Ucits in the form of FCPs are managed by management 
companies under the conditions laid down in Chapter 
15 of the 2010 law, whereas Chapter 16 of the 2010 law 



FOCUS REPORT Hedgeweek Guide to setting up Alternative Investment Funds Aug 2011 www.hedgeweek.com | 40

LuxemBourG

lays down the conditions under which management 
companies manage Part II funds.

Choosing a legal structure
The choice of whether to create a fund as an FCP or 
as an investment company (Sicav or Sicaf) is mainly 
based on tax considerations. An FCP is tax transparent, 
a concept guaranteed in the Luxembourg tax legislation. 
Marketing and operational considerations are also 
relevant to the choice of this vehicle since a Luxembourg-
domiciled FCP benefits from the high service standards 
provided by management companies in the grand duchy.

The cultural background of different countries appears 
to influence the choice of promoters whether to create 
a fund as an FCP or as an investment company. For 
example, FCPs are traditionally widely used in Germany, 
while in France investors are more familiar with 
investment in Sicavs.

Fund establishment expenses
According to the latest regulation regarding regulatory 
charges, issued on April 1, 2010, formation expenses 
comprise a fixed capital duty amounting to EUR75 for 
all funds, notary’s fees, legal fees, and a CSSF filing 
duty of EUR2,650 for a single-portfolio fund or EUR5,000 
for an umbrella fund, whether the fund is established 
under the law of December 17, 2010 or is a Sicar or SIF. 
The formation expenses may also comprise a Stock 
Exchange listing fee of EUR1,250 for a Luxembourg fund, 
a listing fee of EUR1,250 and visa fee of EUR1,250 for an 
EU fund, and a listing fee of EUR2,500 and visa fee of 
EUR2,500 for a non-EU fund. 

minimum capitalisation
The minimum capitalisation of EUR1.25m required under 
both the 2007 and 2010 laws must be reached within 12 
months following approval by the CSSF in the case of a 
SIF, compared with six months for a fund set up under 
the 2010 law.

regulatory control
If it is subject to continuous supervision by the CSSF, a 
fund set up as a SIF does not require regulatory approval 
prior to incorporation, but it is a condition sine qua 
non for funds set up under the 2010 law. While funds 
established under the SIF law are not required to have a 
promoter, the directors of the fund are subject to approval 
by the CSSF; they must enjoy a good reputation and be 
able to demonstrate appropriate experience.

In complying with the establishment requirements, 
fund promoters can benefit from the overall financial 
infrastructure in Luxembourg, which included 143 banks 
as of the end of June 2011.

Investors’ eligibility
Investment funds set up under the 2010 law are 
authorised for public distribution and there is no 
restriction on the eligibility of investors, whereas by 
contrast the SIF law incorporates restrictions on qualifying 
investors. SIFs are reserved for “well-informed investors” 
able to understand and assess the risks associated with 
investments in such a fund. Well-informed investors are 
defined as institutional investors, professional investors, 
or any other investors who have declared in writing 
that they are well-informed investors and either invest 
a minimum of EUR125,000 or are certified by a bank, 
investment firm or management company as having the 
appropriate expertise, experience and knowledge to 
understand investment in the fund adequately.

Investment restrictions
Within the broad principle of risk spreading, different 
types of fund are subject to varying rules governing 
the scope of their investment policy. The rules are 
significantly restrictive in the case of Ucits, rather lighter 
for Part II funds and substantially lighter for SIFs.

ucits
The 2010 law imposes a range of restrictions upon 
investments by Ucits that have been clarified by recent 
statements from the regulator:
l Circular CSSF 07/308 lays down rules for the 

implementation of a risk management framework, 
including regarding the use by Ucits of derivative 
financial instruments. The rules, which follow the 
extension of the range of financial instruments in 
which Ucits can invest in the 2002 Ucits III directive 
and the Luxembourg law of the same year transposing 
it into national legislation, stipulate that a Ucits 
must determine which it is ‘sophisticated’ or ‘non-
sophisticated’. A sophisticated Ucits is required to 
employ a risk management unit independent of the 
portfolio management functions capable of identifying, 
measuring, monitoring and controlling the risks 
associated with the portfolio’s positions on a daily 
basis; it may make substantial use of derivatives. 
By contrast, non-sophisticated Ucits may have less 
substantive risk management units and may measure 
and control financial risks related to investments on 
a bi-monthly basis; they may use derivatives only for 
hedging purposes. The circular also sets out valuation 
rules stipulating that overall risk exposure related to 
derivatives should not exceed the total net asset value, 
consisting of the total value of the fund’s portfolio 
less its liabilities. Ucits’ overall risk exposure may not 
exceed 200 per cent of NAV on a permanent basis.

l The grand-ducal regulation of February 8, 2008 clarifies 
the notion of Ucits as provided in the 2002 and 2010 
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laws, in light of the Commission Directive 2007/16/EC.
l Circular CSSF 08/339 (as amended by Circular 08/380) 

implements the guidelines of the Committee of 
European Securities Regulators (Cesr, which became 
Esma on January 1, 2011) in relation to eligible assets 
for investment by Ucits, and provides additional 
clarifications relating to the eligible asset rules of the 
successive Ucits directives, which has been expanded 
to include not only transferable securities and money 
market instruments but bank deposits, funds of funds, 
derivatives and funds tracking recognised financial 
indices.

non-ucits Part II Funds
While there are no restrictions on eligible assets in which 
a Part II fund may invest, its investment policy is subject 
to approval by the CSSF, and certain rules are laid down 
in Circular IML 91/75 (as amended by Circular CSSF 
05/177), while others are specifically applicable to funds 
pursuing alternative investment strategies. These rules 
are laid down in Circular CSSF 02/80, which states that:
l Aggregate commitments in terms of short selling may 

not exceed 50 per cent of assets, and no more than 
10 per cent of securities of the same type issued by 
the same issuer may be sold short.

l Borrowings must not exceed 200 per cent of net 
assets.

l Counterparty risk, defined as the difference between 
the value of assets given as guarantee and the 
amount borrowed, may not represent more than 20 per 
cent of the fund’s assets per lender.

sIFs
Specialised investment funds set up under the law of 
February 13, 2007 are not required to comply with any 
detailed investment restrictions or leverage rules. The 
legislation merely states that a SIF should apply the 
principle of risk diversification under which the collective 
investment of funds must be made in assets “in order 
to spread the investment risks”. The CSSF clarified in 
Circular 07/309 that:
l A SIF may not invest more than 30 per cent of its 

assets or commitments in securities of the same type 
issued by the same issuer.

l Short sales may not result in the SIF holding a short 
position in securities of the same type issued by the 
same issuer representing more than 30 per cent of its 
assets.

l When using derivatives, the SIF must ensure a similar 
level of risk-spreading via appropriate diversification of 
the underlying assets.

However, the CSSF may, if it deems the circumstances 
appropriate, grant exemptions to these rules on a case-
by-case basis.

Reporting and audit requirements
Prospectus
Funds are obliged to issue a prospectus containing 
a presentation as well as economic and commercial 
information on the fund and its management company. 
The law of July 10, 2005 on prospectuses for securities 
specified that closed-ended funds falling outside Part 
I of Luxembourg’s fund legislation were exempt from 
the obligation to publish a full prospectus, although 
such funds were still obliged to publish a simplified 
prospectus. This was also obligatory for Ucits funds 
up to July 1, 2011, when the law of 2010 replaced the 
simplified prospectus for new funds by the Key Investor 
Information Document. According to the 2010 law, the 
prospectus must include the information necessary 
for investors to make an informed judgment about the 
proposed investment in the fund, and especially of 
the risks involved, and it must be updated whenever 
necessary for this purpose.

In May 2011 the CSSF announced in a newsletter 
that changes to a fund’s prospectus that simply involve 
replacing references to the 2002 law with the 2010 
law may be carried out during the next update to the 
prospectus, at the latest by December 31, 2011. At the 
same time Ucits funds must also comply with the 
Esma guidelines 10-788 of July 28, 2010, which require 
inclusion in the prospectus of information relating to risk 
management.

This includes the method used to calculate global 
exposure by differentiating between the commitment 
approach, relative Value at Risk approach and absolute 
VaR approach; For Ucits adopting the VaR approach, 
the expected level of leverage and any possibility of 
higher leverage levels; and information on the reference 
portfolio when UCITS use the relative VaR approach. The 
CSSF plans to issue circulars over the coming months 
regarding the Esma guidelines and particularly the risk 
management elements.

Prospectuses of Ucits funds investing in money market 
instruments also require updating in response to the May 
2010 Cesr guidelines establishing a common definition for 
such funds and differentiating them into two categories, 
money market funds and short-term money market funds.

Issuing document
As part of the lighter regulatory regime than that for Part 
II funds governed by the 2010 law, SIFs are required 
only to produce an ‘issuing document’ comprising the 
information necessary for investors to make an informed 
judgment investment in the fund, although the 2007 law 
does not specify any minimum content. The issuing 
documents and any subsequent changes to it must be 
communicated to the CSSF.
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Financial statement
Luxembourg funds (or their management companies 
in the case of common contractual funds) are required 
to publish at least an annual report and, in the case 
of investment companies and FCPs governed by the 
2010 law, also a half-yearly report covering the first six 
months of the fund’s financial year. The annual report 
must include audited accounts and a report on the fund’s 
business, as well as any other information necessary 
for investors to make an informed judgement about the 
fund. The audit must be conducted by an authorised 
independent auditor who is qualified and a member of 
the Luxembourg Institute of Auditors (IRE). The auditor 
must report promptly to the CSSF if any information 
provided to investors does not truthfully describe the 
financial situation of the fund, or if the auditor becomes 
aware during the audit that any fact or decision is liable 
to constitute a material breach of the law or regulations, 
or to affect the ongoing functioning of the fund.

It should be noted that unlike a fund established under 
the 2010 law, a SIF is not obliged to disclose details 
of its portfolio as part of the information necessary for 
investors to make an informed judgment about the fund, 
nor is it required to publish the net asset value per share 
of the fund, as is the case for Ucits and Part II funds.

Key Investor Information document
Until July 2011 Ucits funds were also required to produce 
a simplified prospectus, providing a summary of the main 
prospectus. Under the Ucits IV directive, implemented 
into Luxembourg’s domestic legislation by the law of 
December 17, 2010, this is replaced by the Key Investor 
Information Document (KIID for short), designed to 
provide full but concise information on the fund’s main 
features, written in plain, non-technical language and 
produced in a standard format, usually on two A4 pages.

Designed to provide investors with a more easily 
understandable picture of the fund’s activities than was 
provided by the simplified prospectus, the KIID seeks to 
describe in straightforward terms the fund’s investment 
strategy, the risks involved, the service providers used 
by the fund, the charges levied against the fund’s assets 
for investment management and other services, and its 
recent performance where this is applicable. A separate 
KIID must be produced for each Ucits fund or sub-fund, 
and may also be produced for different classes of shares 
or units in the same fund of sub-fund where there may 
be significant differences in performance between them. 
The KIID should enable investors to make an informed 
choice about investing in a fund without reading the full 
prospectus, and it should enable them to compare one 
fund with another easily.

Ucits funds in existence before July 1, 2011 have up 
to one year (until July 1, 2012) to produce a KIID for the 

first time (although they must do it sooner if there is 
any material change in the nature or performance of the 
fund that would require an updating of its prospectus). 
Subsequently significant changes to the fund, such as in 
its risk/reward profile or its management, will require the 
issue of an amended KIID, and it must be updated at the 
end of each year. It must be published in at least one of 
the official languages, or another language approved by 
the local regulator, of any EU country in which the fund is 
to be marketed.

Taxation of funds
Luxembourg Ucits, Part II funds and SIFs do not pay 
income and capital gains taxes in the grand duchy, nor is 
stamp duty payable on share issues or transfers.

There is a fixed capital duty of EUR75 to be paid upon 
incorporation. In addition, some funds are also subject 
to an annual subscription tax. Under the SIF law this 
annual subscription tax is levied at 0.01 per cent of the 
fund’s net assets, compared with a standard rate 0.05 
per cent for funds under the 2010 law. However, the 
rate is 0.01 per cent for funds whose exclusive policy 
is investment in money market instruments or bank 
deposits. Other funds, such as certain institutional cash 
funds and pension pooling funds, are exempted from the 
subscription tax, no matter under which law they are set 
up. The 2010 law extended or confirmed this exemption 
for exchange-traded funds and funds whose primary 
aim is investment in microfinance institutions. It should 
be noted that investors may invest in a SIF by means 
of equity or debt in order to benefit from effective tax 
optimisation, and that SIFs do not have to respect any 
particular debt-equity ratio.

Luxembourg has signed double taxation treaties with 
62 countries, and 19 others are under negotiation or 
awaiting approval from Luxembourg’s parliament or from 
the other country. These agreements seek to eliminate 
or reduce withholding taxes on foreign income or capital 
gains. However, only 30 of these treaties are applicable 
to Sicavs, whether in the form of a Ucits, Part II fund or 
SIF.

Stock Exchange listing
Luxembourg funds in the form of Ucits, Part II funds 
and SIFs as well as foreign funds may be listed on the 
Luxembourg Stock Exchange. Various conditions must be 
met by foreign funds seeking a listing on the exchange, 
notably that the fund promoter is of good reputation and 
has adequate and appropriate professional experience.

The annual Luxembourg Stock Exchange listing fee 
for Luxembourg and EU funds is currently EUR1,875 for a 
first line of quotation, EUR1,250 for a second, EUR875 for 
a third and EUR500 for a fourth and any additional lines 
of quotation.
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Conclusion
The Luxembourg investment fund industry, benefiting 
considerably from its location in a strong and multi-
faceted international financial centre, is now a recognised 
label for funds throughout Europe and in other parts of 
the world. The country’s greatest asset is undoubtedly 
the commitment of the political authorities to support 
the fund industry and the financial sector as a whole, 
demonstrated by a long and ongoing track record of 
proactive measures to meet the needs of industry 
participants and investors, both through the early 

incorporation of European directives into domestic law 
and in the far-sighted and careful drafting of national 
legislation. These efforts have contributed substantially 
to the creation of a stable and protective environment 
favourable to the positive development of the market.

This longstanding pragmatism on the part of the 
Luxembourg authorities, also seen in the measured 
and calm approach of the CSSF to the fallout from the 
recent global financial turmoil, has proved invaluable in 
protecting the interests of investors during times of global 
economic uncertainty.

Ucits.funds..
(Part.I.of.the.2010.Law)

Part.II.funds..
(Part.II.of.the.2002.Law)

SIFs.
(2007.Law)

CSSF approval 
required prior to 
incorporation

Yes Yes No

Supervised by CSSF Yes Yes Yes

EU Passport Yes No No

Eligible assets – Transferable securities
– Bank deposits
– Money market instruments
– Fund of funds
– Financial derivatives
– Index tracking funds

Unrestricted but subject to 
CSSF approval

Unrestricted

Eligible investors Unrestricted Unrestricted Well-informed investors
– Institutional investors
– Professional investors
– Investors declaring that they are well 

informed and either invest a minimum 
of E125,000 or are certified by a 
bank, investment firm or management 
company as capable of making an 
informed decision on investment in 
the fund

Need for a promoter Yes, although this may change 
in the future

Yes, although this may change 
in the future

No

Investment 
restrictions

– Provisions of the 2010 Law
– Provisions of Circular CSSF 

08/339, investment possible 
in:
• Transferable securities
• Deposits
• Money market instruments
• Liquid financial assets
• Other undertakings for 

collective investment

– Provisions of the 2010 Law
– Circular IML 91/75 (as 

amended by Circular CSSF 
05/177) 

– For Part II funds pursuing 
alternative investment 
strategies, Circular CSSF 
02/80, relating to short sales, 
borrowing and investment 
restrictions

Compliance with risk-diversification rules:
– SIF may not invest more than 30% of 

assets or commitments in securities of 
the same type from the same issuer

– Short position in securities of the same 
type from the same issuer may not 
exceed 30% of SIF’s assets

– When using derivatives, SIF must 
ensure similar level of risk-spreading 
via diversification of underlying assets

Tax treatment – No income tax
– Annual subscription tax of 

0.05% of NAV (exchange-
traded funds exempt).

– Fixed capital duty of E75
– No withholding tax on 

dividend distributions and 
interest payments

– No income tax
– Annual subscription 

tax of 0.05% of NAV 
(exchange-traded funds and 
microfinance funds exempt)

– Fixed capital duty of E75
– No withholding tax on 

dividend distribution and 
interest payments

– No income tax
– Annual subscription tax of 0.01% of the 

NAV (microfinance funds exempt)
– Fixed capital duty of E75
– No withholding tax on dividend 

distributions and interest payments

Issue and 
redemption of 
shares or units

For Sicav or FCP, issue, 
redemption or repurchase 
price must be based on NAV

For Sicav or FCP, issue, 
redemption and repurchase 
price must be based on NAV

– No requirement that issue, redemption 
or repurchase price be based on NAV

– Can issue shares at a pre-determined 
fixed price

– Can repurchase shares below NAV

Disclosure of 
portfolio

Yes Yes No 

At-a-glance guide to luxembourg funds
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In the post-crisis environment, Luxembourg has 
addressed the key issue of transparency through national 
and European regulations that provide new investors 
with a highly protective framework that compares 
very favourably with those of many traditional offshore 
jurisdictions. This will be developed further by the 
European Union’s Directive on Alternative Investment 
Fund Managers, finalised on June 8 and coming into 
force on July 21 this year. When the directive’s provisions 
take effect starting in mid-2013, the AIFM Directive will 
put in place a harmonised regulatory framework for 
alternative fund managers seeking to market products 
within the EU that will include greater disclosure levels 
than the industry has typically adhered to in the past. n

Chevalier & Sciales Law firm (Luxembourg)
51 Route de Thionville, L-2611 Luxembourg
Website: www.cs-avocats.lu
Tel: +352 26 25 90 30
Fax: +352 26 25 83 88

Rémi Chevalier (founding partner) 
Tel: +352 26 25 90 30 
Mobile: +352 621 504 635 
Email: remichevalier@cs-avocats.lu

Olivier Sciales (founding partner) 
Tel: +352 26 25 90 30 
Mobile: +352 621 531 146 
Email: oliviersciales@cs-avocats.lu

http://www.cs-avocats.lu
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Malta
FUnD lEGISlATIOn: 
l Investment Services Act, (Cap. 370 – Laws of Malta)
l Companies Act, (Cap. 386 – Laws of Malta)
l Trusts and Trustees Act (Cap. 331 – Laws of Malta)
l Income Tax Act (Cap. 123 – Laws of Malta)

nUmbER OF FUnDS
As at end December 2010
Retail Ucits ..................................................................................50
Retail Non-Ucits .........................................................................30
Non-Ucits Foreign .....................................................................22
Professional Investor Funds (PIFs) ..................................  306
domiciled and administered fund assets total: 
Net Asset Value of Locally Based CISs in 2010: E8 billion
domiciled and administered fund assets by category:
Professional Investor Funds (PIFs): .....................E5.2 billion 
Retail Ucits ..................................................................E1.8 billion
Non-Ucits ....................................................................E0.9 billion

REGUlATOR
Malta Financial Services Authority (MFSA), Notabile 
Road, Attard BKR 3000, Malta. Tel: (+356) 2144 1155; 
Email: communications@mfsa.com.mt

SERvICE PROvIDERS
recognised Fund Administrators
There are 18 firms in possession of recognised fund 
administrator certificate:
l Abacus Fund Administration Limited
l Amicorp Fund Services Malta Limited
l Apex Fund Services (Malta) Limited
l Benchmark Advisory Limited
l Calamatta Cuschieri Fund Services Limited

l Custom House Global Fund Services
l Global Capital Financial Management Limited
l Heritage International Fund Managers Limited
l HSBC Global Asset Management (Malta) Limited
l HSBC Securities Services (Malta) Limited
l Praxis Fund Services (Malta) Limited
l SGGG Fexco Fund Services (Malta) Limited
l Somerset Management (Malta) Limited
l TMF Fund Administrators (Malta) Limited
l TMF Fund Services (Malta) Limited
l Union Capital Management Limited
l Valletta Fund Management Limited
l Valletta Fund Services Limited
Custodians/trustees of Collective Investment schemes
l Bank of Valletta plc
l Custom House Global Fund Services
l Deutsche Bank Malta Limited
l HSBC Bank (Malta) plc
l Mediterranean Bank plc
l Sparkasse Bank Malta plc
Lawyers, Accountants and Auditors
There are 55 law firms in Malta (although only around 12 
undertake fund-related work). A directory of firms can be 
found at www.avukati.org.

There are around 40 accountancy firms listed by the 
Malta Institute of Accountants. These include the ‘big 
four’ who all have offices in Malta. For a detailed list of 
the accountants and auditors practicing in Malta, please 
refer to www.miamalta.org. 
trustees
Reference should be made to the MFSA website  
www.mfsa.com.mt (Trusts & Trustees/Licence Holders)
Local stock exchange: 
Malta Stock Exchange, Garrison Chapel, Castille Place, 
Valletta VLT 1063, Malta: CEO: Mr Mark Guillaumier
Local fund industry body: 
Malta Funds Industry Association (MFIA) c/o Level 6, The 
Mall Offices, The Mall, Floriana, VLT 16, Malta. 
Promotional bodies for funds/financial sector:
Malta Funds Industry Association (MFIA) c/o Level 6, 
The Mall Offices, The Mall, Floriana, VLT 16, Malta, and 
FinanceMalta, Garrison Chapel, Castille Place, Valletta 
VLT 1063, Malta

DOUblE TAxATIOn TREATIES
Malta has an extensive double taxation treaty network. 
The following are the agreements currently in force with 
the respective countries:

Albania, Australia, Austria, Bahrain1, Barbados, 
Belgium, Bulgaria, Canada, China, Croatia, Cyprus, Czech 
Republic, Denmark, Egypt, Estonia, Finland, France, 
Germany, Greece, Hungary, Iceland, India, Ireland, Italy, 
Jersey, Jordan, Korea, Kuwait, Latvia, Lebanon, Libya, 
Lithuania, Luxembourg, Malaysia, Morocco, Netherlands, 
Norway, Pakistan, Poland, Portugal, Romania, San Marino, 
Serbia, Singapore, Slovakia, Slovenia, South Africa, 
Spain, Sweden, Switzerland2, Syria, Tunisia, UAE, United 
Kingdom, United States of America, Uruguay3.

mALtA

Valetta

Footnotes:
1. Full agreement signed but not yet in force.
2. Agreement limited to profits derived from the operation of ships or 

aircraft in international traffic. Full agreement signed but not yet in 
force. 

3. Full agreement signed but not yet in force.
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TAx InFORmATIOn ExCHAnGE AGREEmEnTS 
Tax information exchange provisions are included in the 
Double Tax Treaties themselves
memoranda of understanding with other regulators:
Malta has over 34 bilateral or multilateral Memoranda of 
Understanding or other agreements with other regulatory 
authorities. These MoUs cover regulatory co-operation 
and exchange of regulatory information in a number of 
sectors. A full list of these agreements may be found on  
www.mfsa.com.mt (Memoranda of Understanding)

TyPES OF FUnD vEHIClE
l Unit trust
l Open-ended investment company (SICAV)
l Close-ended investment company (INVCO)
l Mutual fund
l Limited liability partnership
Available types of corporate vehicle:
Segregated fund or cell, and portfolio structures are 
available under the Companies Act.
types of regulatory fund category: 
l Retail funds
l Professional Investor Funds – 3 Categories: (i) 

Experienced Investor Funds, (ii) Qualifying Investor 
Funds, (iii)  and Extraordinary Investor Funds

l Maltese Ucits4 Schemes; 
l Maltese Non-Ucits Schemes;
l Overseas Non-Ucits Schemes.

AUDIT REqUIREmEnT
Yes

FInAnCIAl STATEmEnT REqUIREmEnTS
Directors are required by law to prepare financial 
statements for each financial period. These financial 
statements must give a true and fair view of the financial 
position of the fund as at the end of the financial period 
and of the profit or loss for that period in accordance 
with the IFRS (International Financial Reporting Standard)  
requirements.

REGUlATORy FEES
Collective Investment schemes (maltese ucits schemes, 
maltese non-ucits schemes and overseas Based non-ucits 
schemes)
	 Application	Fee	 Annual	Fee
Scheme ............................................................ E2,000 .....E2,500
Up to fifteen sub-funds (per sub-fund) ........ E450 ........E400
Sixteen sub-funds and over (per sub-fund) E250 ........E150
Sub-fund in the form of an IC .................... E2,000 .....E2,500

european uCIts schemes 
	 Application	Fee	 Annual	Fee
Scheme ............................................................ E2,000 .....E2,500
Up to fifteen sub-funds (per sub-fund) ........ E450 ........E450
Sixteen sub-funds and over (per sub-fund) E250 ........E150

Professional Investor Funds
	 Application	Fee	 Annual	Fee
Preliminary indication of acceptability ......... E600 ............ Nil
Scheme .............................................................E1,500 ..... E1,500
Additional sub-funds (per sub-fund) ..........E1,000 ........E500
Sub-fund in the form of an IC .....................E1,500 ..... E1,500

REGUlATORy APPROvAl TImE
The FSA is used to working within agreed timeframes and 
deadlines. These may vary according to circumstances 
such as the prompt submission of information and 
feedback required from the fund promoter and the nature 
and complexity of the funds and the verification process. 
However the following are indicative timelines:
Collective Investment schemes: The general rule is that 
MFSA will review the draft application form and the 
supporting documentation and will provide feedback 
within three weeks from submission of the application 
documents.
third party managed Professional Investor Funds promoted to 
experienced or Qualifying Investors: The MFSA will review 
the Application Form and supporting documents and 
provide the Applicant with comments thereon within seven 
business days from receipt of the application documents. 
third party managed Professional Investor Funds promoted to 
extraordinary Investors: The MFSA will review the Application 
Form and the supporting documents and will provide the 
Applicant with comments thereto within three business 
days. This time-frame only applies when the PIF appoints 
a third party Manager and where all service-providers are 
based and regulated in Recognised Jurisdictions. 

InvESTOR RESTRICTIOnS
Professional Investor Funds (PIFs) are alternative investment 
funds for high net worth individuals and institutions. 

The Investment Services Rules for Professional Investor 
Funds classify these funds into three types, depending on 
the experience and sophistication of the end investor and 
the level of protection required. These are the: 
l “Experienced Investor” – being a person having the 

expertise, experience and knowledge to be in a 
position to make his own investment decisions and 
understand the risks involved. An experienced investor 
is requested to confirm certain qualities such as 
experience and track record in making investments 
and to provide other relevant information. 

Before an Experienced Investor Fund may accept 
any investment, it should obtain a completed 
“Experienced Investor Declaration Form” in which 
the investor confirms that he/she has read and 
understood the mandatory risk warnings and 
describes why he/she is an “Experienced Investor”.

l “Qualifying Investor” – being an individual whose 
net worth or joint net worth with the investor’s 
spouse exceeds EUR750,000. Prior to accepting 
any investment the PIF should be in receipt of a 
completed “Qualifying Investor Declaration Form” in 
which the investor confirms that he/she has read 
and understood the mandatory risk warnings and 
describes why he/she is a “Qualifying Investor”.

l “Extraordinary Investor” – being an investor whose net 
worth must exceed EUR 7.5 million. Prior to accepting 
any investment the PIF should be in receipt of a 
completed “Extraordinary Investor Declaration Form” 
in which the investor confirms that he/she has read 
and understood the mandatory risk warnings and 
describes why he/she is an “Extraordinary Investor”.

Proformas of the aforementioned forms are available on the MFSA website.

Footnote:
4. Undertakings for Collective Investment in Transferable Securities.
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In the case of retail collective investment schemes, the 
Rules do not provide for any investor restrictions.

minimum investment
In the case of Professional Investor Funds promoted 
to Experienced Investors, the Rules provide that the 
minimum investment threshold must amount to E10,000 
and that the total amount invested may not fall below 
this threshold unless this is the result of a fall in the net 
asset value of the PIF. The minimum investment threshold 
applies to each individual “Experienced Investor”. 

In the case of Professional Investor Funds promoted 
to Qualifying Investors the minimum initial investment 
must amount to E75,000 and the total amount invested 
may not fall below this threshold unless this is the result 
of a fall in the net asset value. As long as the minimum 
threshold is satisfied, additional investments – of any 
size – may be made. The minimum investment threshold 
applies to each individual “Qualifying Investor”. 

In the case of Professional Investor Funds promoted 
to Extraordinary Investors, the Minimum initial investment 
must amount to E750,000. The total amount invested may 
not fall below this threshold unless this is the result of 
a fall in the net asset value. Provided that the minimum 
threshold is satisfied, additional investments – of any size 
– may be made. 

In the case of joint holders, the abovementioned 
minimum investment limit remains that set for each investor. 
In the case of an umbrella fund comprising of sub-funds 
each of which is set up as a Professional Investor Fund, 
the minimum investment threshold may be applicable on a 
per scheme basis rather than on a per sub-fund basis.

Investment restrictions (by fund category)
All schemes have to follow the risk spreading principle as 
specified under the Investment Services Act. Article 2 of 
the ISA however permits the licensing of Schemes that are 
not restricted by the risk spreading requirement subject to 
certain conditions prescribed therein. Professional Investor 
Funds promoted to “Qualifying” or “Extraordinary” investors 
are not subject to risk diversification requirements.

Leverage restrictions (by type of fund)
In the case of Professional Investor Funds promoted to 
Experienced Investors borrowing for investment purposes 
or leverage via the use of derivatives is restricted to 100% 
of NAV.

Professional Investor Funds promoted to Qualifying 
Investors are not subject to any investment or borrowing 
(including leverage) restrictions other than those which 
may be specified in their Offering Document.

Professional Investor Funds promoted to Extraordinary 
Investors are not subject to any investment or borrowing 
(including leverage) restrictions other than those which 
may be specified in their Offering Document/ Marketing 
Document.

Promoter requirements  
There is no mandatory requirement to have a promoter 
though this role may be fulfilled either by the service 
provider or the administrator introducing the fund in Malta.

Investment Advisor
The role of the investment advisor is that of providing 
financial advice to the scheme/fund or its Manager with 
regards to the investment and re-investment of the assets 
of the Scheme/Fund. The Investment Advisor will not 
have any discretion with respect to the investment and 
re-investment of the assets of the Scheme/Fund.

retail Collective Investment schemes:
Maltese UCITS Schemes and Maltese Non-UCITS Schemes 
are generally not required to appoint an Investment Adviser 
and where appointed, the proposed Investment Adviser 
need not be established and regulated in Malta.

Where the Investment Adviser is appointed by the 
Manager, rather than by the Scheme, such Investment 
Adviser is  subject to MFSA’s approval. Where the proposal 
includes the appointment of an Investment Adviser that is 
established in Malta, the Adviser should be in possession 
of a Category 1A, 1B, 2 or 3 Investment Services Licence 
issued in terms of Article 6 of the Investment Services Act, 
1994 and should be duly authorised by the MFSA to provide 
investment advice to collective investment schemes.

Professional Investor Funds:
Professional Investor Funds are generally not required to 
appoint a third party Investment Adviser. Moreover, the 
proposed Investment Adviser need not be established 
and regulated in Malta.

Where the Investment Adviser is appointed directly 
by the Manager, rather than by the PIF such Investment 
Adviser is not subject to MFSA’s approval and no 
eligibility criteria apply. 

Malta
By malta Financial services Authority
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Where the proposal includes the appointment – directly 
by the PIF – of a third party Investment Adviser, and the 
proposed Investment Adviser is established in Malta, 
the Adviser should be in possession of a Category 1A, 
1B, 2 or 3 Investment Services Licence issued in terms 
of Article 6 of the Act and should be duly licensed and 
authorised by the MFSA to provide investment advice to 
collective investment schemes. 

Fund manager
retail Collective Investment schemes
A fund manager appointed by a Maltese UCITS Scheme 
must fulfil three criteria namely:
1) the fund manager should be established in Malta;

2) the fund manager must hold a Category 2 Investment 
Services Licence issued in terms of Article 6 of the 
Investment Services Act, 1994 and

3) the fund manager must qualify as a Maltese Management 
Company in terms of the UCITS Regulations.

Where a Maltese Non-UCITS Scheme proposes to 
appoint a third party Manager and the proposed Manager 
is established in Malta, it should be in possession of a 
Category 2 Investment Services Licence issued in terms 
of Article 6 of the Investment Services Act, 1994 and 
authorised to provide fund management services.

The UCITS IV Directive offers UCITS Fund Managers 
the opportunity to exercise a management passport. The 
UCITS IV management company passport will permit the 
remote establishment and cross border management of 
UCITS funds within the EU.

Professional Investor Funds
In the case of Professional Investor Funds, where a third 
party Manager is to be appointed and the proposed 
Manager is established in Malta, the Manager should 
be in possession of a Category 2 Investment Services 
Licence issued in terms of Article 6 of the Act and should 
be duly licensed and authorised by the MFSA to provide 
management services to collective investment schemes.

The MFSA expects the Manager to exercise care 
and diligence in the selection of a Sub-Manager and to 
assume responsibility for the acts of the Sub-Manager.

Custodian/depository bank requirements 
The main role of the custodian is that of safe-keeping 
of the assets of the scheme and ensuring that the fund 
manager is acting within the powers granted through the 
prospectus or marketing document and in accordance 
with the Standards Licence Conditions and the 
Constitutional Document. 

retail Collective Investment schemes 
The Rules provide as follows:
a. The Custodian/depositary of a UCITS Scheme should 

be based in Malta and in possession of a Category 4 
Investment Services Licence issued by the MFSA. The 
custodian can be either a credit institution licensed 
under the laws of Malta, or such other body corporate, 
unincorporated body or association acceptable to the 
MFSA, providing the services of a Custodian.

b. The custodian of a Non UCITS Scheme is required to 
keep under custody the assets of the Scheme and to 
carry out a monitoring function over the activities of 
the Investment Manager.

c. The Custodian shall have an established place of 
business in Malta. It shall have sufficient financial 
resources and liquidity at its disposal to enable it to 
conduct its business effectively and to meet its liabilities. 
The Custodian shall also have the business organisation, 
systems, experience and expertise deemed necessary 
by the MFSA for it to act as Custodian. The Scheme 
shall be required to satisfy the MFSA that the proposed 
Custodian meets the above requirements.

d. The MFSA shall be entitled to be satisfied, on a 
continuing basis that the Custodian has the appropriate 
expertise and experience to carry out its functions. 

e. The appointment and/or the replacement of any 
party who is to be the Custodian of the Scheme, the 
terms of that appointment, and the contents of the 
agreement to which the appointment is subject, shall 
be agreed in advance with the MFSA. The MFSA 
shall have the right to require the replacement of the 
Custodian of the Scheme.

f. The Custodian shall be separate and independent 
from the Manager and shall act independently and 
solely in the interests of the unit holders. Any facts, 
relationships, arrangements, or circumstances which 
may at any stage bring that independence into 
question shall be declared to the MFSA as soon as 
the Scheme becomes aware of any such matter. 

Professional Investor Funds
Where the PIF wishes to appoint a Custodian established 
in Malta, the Custodian should be in possession of a 
Category 4 Investment Services Licence issued in terms 
of Article 6 of the Act.

A Professional Investor Fund should appoint a third party 
Custodian responsible for the safe keeping of the assets of 
the PIF and for undertaking monitoring duties over the PIF’s 
Manager as more fully detailed in the relevant standard 
licence conditions. The Custodian shall be:
i. an entity providing the services of Custodian in terms 

of a Category 4 Investment Services Licence issued 
under the Investment Services Act, 1994; 

ii. an entity constituted in a Member State or EEA State 
and operating from a Member State or EEA State 
other than Malta, providing the services of Custodian 
to collective investment schemes; or 
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iii. an entity constituted outside Malta and operating from 
outside Malta providing the services of a Custodian 
to collective investment schemes where the MFSA is 
satisfied that such entity is of sufficient standing and 
repute and having the business organization, systems, 
experience and expertise deemed necessary for it to 
act as Custodian.

The Scheme shall obtain the written consent of the 
MFSA before the appointment or replacement of any 
party to act in the capacity of Custodian to the Scheme. 
The MFSA reserves the right to object to the proposed 
replacement or appointment and to require such 
additional information it considers appropriate.

The Custodian shall be separate and independent from 
the Manager and shall act independently and solely in 
the interests of the unit holders. Any facts, relationships, 
arrangements, or circumstances which may at any stage 
bring that independence into question shall be declared 
to the MFSA as soon as the Scheme becomes aware of 
any such matter.

In the case of Professional Investor Funds promoted 
to Extraordinary Investors, in addition, the Rules also 
provide that the Scheme shall notify the MFSA before 
the appointment or replacement of any party to act in the 
capacity of Custodian or Prime Broker to the Scheme at 
least ten business days in advance of the appointment 
or replacement. Such notification shall be accompanied 
by a confirmation from the Board of Directors/ General 
Partner(s)/ Manager as the case may be that the proposed 
Custodian or Prime Broker is authorised to provide these 
services by its home state regulator; and evidence of the 
authorisation of the Custodian or Prime Broker. 

Where no Custodian is appointed, responsibility for the 
establishment of proper arrangements for the safe keeping 
of the PIF’s assets remains with the Directors/ General 
Partner(s)/ Trustee and officers of the PIF. The applicant 
will be required to outline – as part of the application 
process – the arrangements that will be put in place to 
ensure adequate safekeeping of the assets of the PIF. 

Category 4 deals with licence holders authorised to 
act as trustees or custodians of Collective Investment 
Schemes. The law provides that their Minimum Initial 
Capital Requirement amounts to E125,000.

Director requirements
The Companies Act provides that the director of a 
company is bound to act honestly and in good faith 
in the best interests of the company. Furthermore, the 
directors must promote the well-being of the company 
and shall be responsible for:
a) the general governance of the company and its proper 

administration and management; and 
b) the general supervision of its affairs.
In particular, the directors of a company shall be obliged 

to exercise the degree of care, diligence and skill which 
would be exercised by a reasonably diligent person 
having both the knowledge, skill and experience that 
may reasonably be expected of a person carrying out 
the same functions as are carried out by said director 
in relation to the company; and the knowledge, skill and 
experience that the director has. The directors must 
not make secret or personal profits from their position 
without the consent of the company, nor make personal 
gain from confidential company information and must 
avoid situations which could give rise to conflicts of 
interest. Lastly, the Act provides that the directors must 
not use any property, information or opportunity of the 
company for their own or anyone else’s benefit, nor 
obtain benefit in any other way in connection with the 
exercise of their powers, except with the consent of the 
company in general meeting or except as permitted by 
the company’s memorandum or articles of association.

Every public company is bound by law to have at least 
2 directors whereas private companies must have at least 
1 director.

Prospectus/offering document/moA requirements
retail Collective Investment schemes
All collective investment schemes are required to 
draw up a Prospectus which includes the prescribed 
information. These schemes are also required to comply 
with the requirements outlined in the Investment Services 
Act (Prospectus of Collective Investment Schemes) 
Regulations, 2005. 

As from July 2012 Maltese UCITS will also be required 
to draw up a key investor information document (KIID). 
The KIID shall include appropriate information about the 
essential characteristics of the Maltese UCITS such as to 
reasonably enable the investors to understand the nature 
and the risks of the Scheme that is being offered to them 
and, consequently to take investment decisions on an 
informed basis.

Professional Investor Funds
A Professional Investor Fund promoted to Experienced 
or Qualifying Investors is required to draw up an Offering 
Document which should at least include the prescribed 
information. The Offering Document should be provided 
to prospective investors free of charge.

A Professional Investor Fund targeting Extraordinary 
Investors may either draw up an Offering Document or 
a Marketing Document which should at least include a 
list of Service Providers including the Directors, General 
Partner(s) or Trustee (as applicable), and their respective 
contact details; a definition of Extraordinary Investor; 
a risk warnings section describing in brief at least the 
principal risks associated with investing in the PIF; the 
investment objectives, policies and restrictions of the 
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PIF or where applicable its sub-funds; details of the fee 
structure; details of the classes/ units on offer (whether 
these constitute a distinct sub-fund or not); an overview 
of the safekeeping arrangements (where a custodian/ 
prime broker is not appointed); a prescribed statement 
in the case where the PIF has issued “Voting Shares” to 
the promoters and “non Voting Shares” to prospective 
Investors; the Extraordinary Investor Declaration Form 
and the Subscription Form together with the text 
prescribed at law. 

The Marketing Document should also include 
as an Annex, either the most recent version of the 
Constitutional Document of the PIF or a summary thereof. 
In the latter case, the Marketing Document should 
provide that a copy of the PIF’s Constitutional Document 
will be provided to prospective investors upon request. 
The Marketing Document or where applicable the 
Offering Document, should be provided to prospective 
investors free of charge.

Fund registration/licensing requirement
The Investment Services Act makes it illegal for a 
collective investment scheme to use Malta as a base 
without having a licence. When considering whether to 
grant or refuse a Licence, the MFSA will, in particular, 
have regard to: 
a. the protection of investors and the general public; 
b. the protection to the reputation of Malta taking into 

account Malta’s international commitments; 
c. the promotion of competition and choice; and 
d. the reputation and suitability of the applicant and all 

other parties connected with the Scheme.
The MFSA will look into the experience and track record 
of all parties who will be involved with the Scheme. Such 
persons should be of good standing and should be 
competent. The MFSA has the right to refuse a Licence if 
it does not approve a party involved with the Retail CIS. 

Fund ongoing regulation requirements
The Investment Services Act provides for the 
authorisation and on-going supervision of investment 
services licence holders and collective investment 
schemes operating in or from Malta. The Act also 
provides for the recognition and supervision of persons 
who in Malta or from Malta provide to licence holders 
in Malta, or to equivalent authorised persons and 
schemes overseas, administrative services which do not 
themselves constitute licensable activity under the ISA.

In particular, once licensed, an entity is subject to 
ongoing supervisory requirements. Thus a licensed 
scheme is bound by general reporting requirements 
such as the filing of an annual return, audited financial 
statements and income tax return. Furthermore, retail 
collective investment schemes are also bound by specific 

reporting requirements which include the submission 
of half-yearly reports, annual reports including audited 
financial statements, regulatory statistical returns and 
compliance reports. In addition to these documents, 
Professional Investor Funds must also submit quarterly 
returns.

Service provider conditions
The Investment Services Act prescribes that any person 
wishing to carry out an investment service in Malta 
needs a licence in terms of the Act. Service Providers 
generally include, amongst others, a Manager, a 
Custodian, an Administrator and an Investment Adviser. 

Foreign Service Providers, when accepted by the 
MFSA as Service Providers of a collective investment 
scheme should be established and regulated in a 
Recognised Jurisdiction. Recognised Jurisdictions include 
EU and EEA Members and other countries, to be 
approved on a case by case basis, that are considered 
as having EU equivalent rules. The MFSA may, in the 
following scenarios, also accept Service Providers which 
may not be established and regulated in a Recognised 
Jurisdiction where the MFSA considers that the 
Service Provider is subject to regulation to an equal or 
comparable level in the jurisdiction concerned.

Similarly a Professional Investor Fund may appoint any 
Service Provider as it may deem necessary – although 
PIFs promoted to Experienced Investors are required to 
appoint a Custodian responsible for the safe custody 
of the assets of the PIF and for monitoring the activities 
of the PIF’s Manager. Service Providers should be 
established and regulated in a Recognised Jurisdiction. 
Recognised Jurisdictions include EU and EEA Members, 
and signatories to a Multilateral MoU or Bilateral MoU 
with the MFSA covering the relevant sector of financial 
services. The MFSA may, in the following scenarios, also 
accept Service Providers which may not be established 
and regulated in a Recognised Jurisdiction:
i. where the Service Provider is the subsidiary of a firm 

that is regulated in a Recognised Jurisdiction, that 
retains control of its subsidiary and undertakes to 
provide all the necessary information to the MFSA; or 

ii. where the MFSA considers that the Service Provider is 
subject to regulation to an equal or comparable level 
in the jurisdiction concerned.

Where one or more of the proposed Service Providers 
is not based in a Recognised Jurisdiction or does not 
fall under (i) above, it is recommended that prior to the 
submission of an Application for a PIF Licence, the 
promoters submit an application for preliminary indication 
of acceptability of a PIF as outlined under Section 9 below. 

In both cases, the Authority expects all services 
providers to be ‘fit and proper’ that is to be able to show 
high degrees of competence, integrity and solvency. 
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Regulatory procedure
Professional Investor Funds – Preliminary Indication of 
Acceptability 
The promoter of a Professional Investor Fund may 
apply for a preliminary indication of acceptability on the 
basis of the proposed structure of the PIF and service 
providers. This application must be submitted in respect 
of a prospective PIF having one or more of its Service 
Providers is not the subsidiary of a firm that is regulated 
in a Recognised Jurisdiction, which retains control of its 
subsidiary and undertakes to provide all the necessary 
information to the MFSA. If any of the external service-
providers to be appointed by the PIF operate from a 
country that is not a “Recognised Jurisdiction” or are 
not subsidiaries of a company involved in financial 
services and regulated in a Recognised Jurisdiction, it is 
recommended that at an early stage, applicants request a 
preliminary indication of acceptability of the PIF. 

In such a case, the MFSA will review the proposed 
structure of the PIF and its prospective Service Providers 
and will inform the applicant whether the proposed 
structure of the PIF and its Service Providers are 
acceptable to the MFSA.

The MFSA will ordinarily communicate the 
acceptability or otherwise of the proposed structure of 
the PIF within seven business days of receipt of the 
application for preliminary indication of acceptability of a 
PIF. However, this does not substitute the application for 
a PIF Licence. 

Applications for a Collective Investment schemes 
Licence/ Professional Investor Fund Licence
When submitting an application for a licence under the 
Investment Services Act, the promoter should ensure 
that the appropriate Application Form is completed. The 
application process can be divided into three phases 
as follows:-
• Phase one – Preparatory: In all cases, the MFSA 
recommends that the promoters meet up with the 
regulatory authority to describe their proposal. This meeting 
should take place prior to the actual submission of the 
application. Although guidance will be given on the relevant 
regulatory requirements and on the completion of the 
Application documents, responsibility for the formulation 
of the proposal and the completion of the Application 
documents will remain with the Applicant. It is essential that 
the Applicant provides a comprehensive description of the 
proposed activity at the beginning of Phase One.

After preliminary discussions, the promoters should 
submit a draft Application Form, together with the 
supporting documents specified in the Application 
Form itself. The Application Form and the supporting 
documentation will be reviewed and comments provided 
to the Applicant. The MFSA may ask for more information 

and may make such further enquiries as it considers 
necessary. The ‘fit and proper’ checks – which entail 
following up the information which has been provided in 
the Application documents – begin at this stage.

The MFSA will consider the nature of the proposed 
Scheme/Fund and a decision will be made regarding 
which “Standard Licence Conditions” (SLCs) should 
apply. Some of these conditions may be disapplied 
or amended (where the circumstances justify such 
treatment, as long as investors are adequately protected) 
and supplementary conditions (if any) may be applied. 
The licence conditions are very important since they 
represent the ongoing requirements to which the 
Applicant will be subject, if and when licensed.
• Phase two – Pre-Licensing: Once the review of the 
draft Application and supporting documents has been 
completed, the Authority will issue its ‘in principle’ 
approval for the issue of a licence. At this stage, the 
Applicant will be required to finalise any outstanding 
matters. Submission of signed copies of the revised 
Application form together with supporting documents 
in their final format, and any other issues raised during 
the Application process, should be resolved as part of 
this phase. A licence will be issued as soon as all pre-
licensing issues are resolved.
• Phase three – Post-Licensing/Pre-Commencement 
of Business: The Applicant may be required to satisfy 
a number of post-licensing matters prior to formal 
commencement of business. 

Taxation of funds
As a general rule, collective investment schemes are 
exempt from tax on income and capital gains, so long as 
these are not investing in immovable property situated 
in Malta.

Certain Malta-based funds, with a value of assets 
situated in Malta which amounts to to at least 85% of the 
value of the total assets of the fund, may be taxed on 
their investment income at the rate of 35%.

In the case of Value Added Tax, the activities of a CIS 
are considered exempt without credit for VAT purposes.

Taxation of investment managers
All companies (including investment management 
companies) pay 35% on profits. Under Malta’s tax system 
the shareholder is entitled to a refund of tax upon 
distribution of dividends. The amount of the tax refund 
is set at 6/7ths of the tax paid by the company on the 
underlying profit (5/7ths in the case of passive interest 
and royalties).

valuation rules
Usually valuation rules are dealt with in the offering 
prospectus.


