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products that are more transparent and 
subject to greater supervision.

Over the past year or so macro 
developments such as sovereign debt 
problems in Europe and feeble to negative 
economic growth in many parts of the 
world have contributed to generally 
lacklustre performance on the part of most 
hedge fund managers and probably also 
dampened investor inflows, although many 
indicators suggest that allocations held up 
well considering the market environment. 
Traditional funds have also suffered from 
indifferent returns and a slowdown – or 
reversal – of capital flows.

However, last November the net assets 
of funds domiciled in Ireland, including 
traditional retail funds and ‘Newcits’ as well 
as alternative products falling under the 
Qualifying Investor Fund regime, passed the 

The increase in global regulation of the 
alternative investment sector, notably 
the Private Fund Investment Advisers 
Registration Act in the United States and 
the European Union’s Alternative Investment 
Fund Managers Directive, have raised the 
hackles of many members of the fund 
industry, but the ongoing success of Ireland 
as a domicile and servicing centre for 
hedge funds and other alternative vehicles 
demonstrates that it’s an ill wind that blows 
nobody any good.

With the institutional investors that 
account for an every-increasing share of the 
industry’s assets broadly welcoming of more 
effective oversight of alternative funds and 
their managers, Ireland’s long experience of 
developing a regulated hedge fund industry 
is striking a chord with managers as they 
respond to their clients by offering onshore 

Global regulatory 
changes boost appeal of 

Irish funds
By Simon Gray

Overv i ew
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Corporate governance and 
the Weavering judgement

By Shay Lydon and Phil Lovegrove

The financial crisis has precipitated a series 
of corporate governance reforms at both EU 
and national level. In April 2011, the European 
Commission published its Green Paper on 
Corporate Governance, and further corporate 
governance proposals relating to limits on 
number of mandates, risk committees, board 
diversity and remuneration were included 
in July 2011 proposals to amend the Capital 
Requirements Directive (2006/48/EC and 
2006/49/EC), the so-called CRD IV legislation.

In keeping with these developments, 
the Central Bank of Ireland indicated that 
the development of corporate governance 
codes for the financial services sector 
was a priority. However, the Central 
Bank has recognised the need for a 
proportionate application of corporate 
governance standards and not a ‘one 
size fits all’ approach for different financial 
services sectors.

Consequently, the Central Bank invited 
industry representatives, through the Irish 
Funds Industry Association, to draft an 
appropriate corporate governance code for 
Irish funds. Matheson Ormsby Prentice was 
represented on the steering group established 
by the IFIA, and the finalised corporate 
governance code for the Irish fund industry 
was published on December 14, 2011.

The code, which became effective on 
January 1 with a transitional period of 
12 months, will apply to Irish-authorised 
investment funds and management 
companies. It operates on a ‘comply or 
explain’ basis, so that where a board 
decides not to comply with any provision of 
the code, the reasons for non-compliance 
should be set out in its directors’ report or 
on its web site.

The code represents a codification of 
existing practice in Ireland combined with 
what is seen as best international practice. 
The vast majority of its requirements are 

therefore already being complied with by Irish-
authorised funds, but boards of funds and 
management companies should review the 
code and consider whether to adopt it in full.

The importance of high standards in 
corporate governance was highlighted in the 
August 2011 judgement of the Grand Court 
of the Cayman Islands in Weavering Macro 
Fixed Income Fund Limited (In Liquidation) 
vs. Stefan Peterson and Hans Ekstrom. The 
judgement focuses on directors’ supervisory 
functions with respect to delegation and the 
policies and good governance procedures that 
directors should adopt in order to meet their 
expected duties of skill, care and diligence.

Arising from the judgement, which 
could be persuasive were similar issues 
to arise before the Irish courts, directors 
should satisfy themselves, on a continuing 
basis, that the various professional service 
providers are performing their functions in 
accordance with the terms of their respective 
contracts and that all necessary managerial 
and/or administrative functions are being 
performed, including the maintenance of fair 
and accurate minutes of board meetings.

In the Weavering case, as a result of not 
following these principles, the defendant 
independent non-executive directors were 
held to have shown wilful neglect and 
default and were ordered to pay damages of 
USD111m plus costs.

The heightened focus on corporate 
governance at both EU and national levels, 
and decisions such as that in the Weavering 
case, underline the importance of directors 
of funds and management companies being 
fully aware of their duties as board members.

The code will provide directors of Irish 
funds with useful codification of best practice 
and assist them in taking such practical 
steps as may be necessary to discharge 
those duties with appropriate skill, care and 
diligence. n

Shay Lydon is a partner and 
Phil Lovegrove an associate 
in the asset management and 
investment funds group at 
Matheson Ormsby Prentice

MatheSOn OrMSBy Prent ice



Ireland Hedgeweek Special Report Feb 2012 www.hedgeweek.com | 5

EUR1trn mark for the first time thanks to 
growth of 42 per cent over the previous 24 
months, and reached EUR1,055bn by year-
end. With the authorisation of 781 new funds 
and sub-funds in the course of 2011, the total 
number of Irish-domiciled funds set a new 
record of 5,069.

True, the numbers were boosted by a 
surge in investor demand for money-market 
funds, which account for a substantial 
proportion of the jurisdiction’s in Ucits assets 
(EUR375bn out of a total of EUR783bn). 
However, the aggregate figure also included 
EUR182bn invested in more than 1,300 QIFs, 
whose assets grew by 20 per cent in 2011 
following an increase of 35 per cent the 
previous year.

“The industry has continued to grow 
because of the global nature of the Irish fund 
industry, and the fact that people recognise 
we have a regulator who understands the 
industry and areas of concern to promoters 
and investors,” says Shay Lydon, a partner in 
the asset management and investment funds 
group at Dublin-based law firm Matheson 
Ormsby Prentice.

He notes that Ireland also benefits 
from the absence of any tax on fund 
structures (unlike the taxe d’abonnement, or 
subscription tax, imposed by Luxembourg, 
the other major international fund centre 
in Europe), along with the country’s long 
and growing list of double taxation treaties. 
“We have managed to tick all the boxes 
and do so in a way that has made us 
more successful than many competitor 
jurisdictions,” Lydon adds.

Don McClean, head of Ireland and Jersey 
at UBS Fund Services, adds: “Ireland’s 
international financial services regime is 
attractive for investment managers as well 
as for sophisticated investors, who receive 
the necessary assurance from the industry’s 
strong regulation and corporate governance. 
Over the past 20 years, a support environment 
including lawyers, accountants, custodians, 
administrators, consultants and the regulator 
have developed the in-depth expertise to meet 
the requirements of the most demanding 
alternative fund industry participants.”

For State Street, whose hedge fund 
servicing business employs around 1,000 
people in four locations across the country 
and accounts for a significant proportion 

of the group’s USD550bn in assets under 
administration in Ireland, managed accounts 
are a significant growth area, according 
to senior vice-president Pat Hayes, who 
heads the Irish hedge business. “Last year 
we took a stake in InfraHedge, which is a 
pure managed account platform, in order to 
have a solution to meet the needs of our 
broad client base including institutions and 
sovereign wealth funds,” he says.

Paul Murray, an asset management and 
investment funds partner at law firm William 
Fry, points to the launch of an exchange-
traded note by BlackRock as an example 
of another growth area – and one important 
to alternative managers looking to obtain 
positions in various markets. “The ETN, which 
is a debt instrument, was quite an innovation 
on the part of our firm, utilising changes 
brought into our securitisation tax code last 
year,” he says. “The product allows investors 
to gain exposure to precious metals – gold, 
silver, platinum and palladium – which cannot 
be done within a Ucits framework.”

Still, Ireland shares with the rest of the 
global fund industry the impact on new 
business of a more difficult economic 

Overv i ew

“We are seeing a great deal of institutional 
business, large asset management firms 
and banks, that are developing new 
products, more so than new entrants to the 
sector or start-ups.”
Stephen Carty, Maples and Calder
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environment both in general and for the 
fund industry in particular. “We are seeing 
a great deal of institutional business, large 
asset management firms and banks, that 
are developing new products, more so 
than new entrants to the sector or start-
ups,” says Stephen Carty, a partner in 
the investment funds group at the Dublin 
office of international law firm Maples and 
Calder. “The other trend we’re noticing is US 
managers offering their own Irish-domiciled 
funds or involved in products on a sub-
advisory level.”

Mark White, a partner with another local 
law firm, McCann FitzGerald, says that most 
managers found it difficult to raise capital in 
2011. “People who had fundraising plans last 
year often finished up with less money than 
they anticipated, especially if they launched 
in the second half of the year when fund 
performance was coming under pressure,” 
he says. “In that kind of climate it’s so much 
more difficult to raise money. New launches 
still took place, but the funds have definitely 
been smaller. Investors were sitting on cash 
because of the economic uncertainty, including 
concern about exposure to the euro.”

Lydon points out that in an environment 
in which many institutional investors are 
more comfortable with regulated alternative 
funds, Ireland benefits from the fact that the 
QIF regime has been in place for some two 
decades. “It has regulated service providers, 
is approved and authorised by the Central 
Bank of Ireland, and meets the regulator’s 
policy requirements in terms of what it can 
and cannot do, yet the QIF has the flexibility 
to pursue virtually any alternative investment 
strategy, with only limited diversification 
requirements,” he says.

“The regulator’s policy has evolved over 
the years along with its ability to oversee 
alternative investments effectively and to 
understand hedge fund strategies. Today 
Ireland accounts for almost 63 percent of 
the assets of hedge fund assets domiciled 
in Europe. This gives us a head start when 
managers that up to now have used offshore 
jurisdictions start thinking about whether they 
should have a regulated fund and where.”

This is a particular advantage with the 
AIFM Directive set to come into effect for 
EU-based managers in less than 18 months, 
on July 22, 2013, while non-EU managers and 

funds will not be eligible to market their funds 
with a pan-European distribution ‘passport’ – 
assuming they meet the terms of the directive 
– for at least two years after that.

Members of the industry in Ireland believe 
that the QIF is effectively an ‘AIFMD-ready’ 
product, especially with the minimum 
investment level having been reduced from 
EUR250,000 to EUR100,000 in line with the 
standards for sophisticated investors set out 
in the EU’s Markets in Financial Instruments 
Directives, with whose terms the AIFM 
Directive has been drafted to dovetail.

“Regulated versus unregulated products 
is a trade-off between cost and marketing/
distribution strategy,” McClean says. “Business 
under the AIFMD regime will become 
more regulated and entail higher costs 
through reporting and service arrangements, 
particularly custody services. Many of the 
requirements laid out by the directive have 
always been built into the governance 
structure of Irish-domiciled funds, so it has 
only strengthened our case as the domicile of 
choice for alternative fund mangers.”

Another recent step was the introduction 
of an industry code of conduct on fund 
governance. “It’s really about introducing 
more formality to governance arrangements, 
ensuring that proper procedures are put 
in place and are documented,” Murray 
says. “For some clients it may involve 
substantial changes, particularly regarding the 
constitution of boards on which there may not 
currently be independent directors. But for the 
majority of boards of funds for which we act, 
it will be formalising what is already in place.”

Says Lydon: “The evolution over the 
20 years we have been offering QIFs is 
partly down to industry interaction with the 

“People who had fundraising 
plans last year often finished 
up with less money than 
they anticipated, especially if 
they launched in the second 
half of the year when fund 
performance was coming 
under pressure.”
Mark White, McCann FitzGerald
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Growth boosts demand for 
best-in-class software 

By chris Denigris
Ireland’s role as a hedge fund domicile 
and service centre continues to strengthen 
despite the country’s wider economic woes 
and the problems of its banking sector, as 
well as the general uncertainty surrounding 
the solvency of EU countries and the global 
economic environment. 

According to the Irish Funds Industry 
Association, the assets of Irish-domiciled 
investment funds set a new record of 
EUR1,008bn in November 2011, a 4.7 per 
cent increase over the previous 12 months. 
This extremely positive sign for the 
country’s financial industry reflects the sheer 
competitiveness of its nature, its commitment 
to innovation, and Ireland’s all-round 
excellence as a jurisdiction.

Ireland has also gained an enduring 
competitive advantage from being one of the 
first regulated jurisdictions to put in place a 
solid legal infrastructure for hedge funds. It 
has been specialising in administration of 
alternative funds for more than a decade, 
and today more than 40 per cent of the 
global industry is domiciled and/or serviced 
in Ireland.

The country’s best-of-breed service 
providers include most of the leading global 
names, and they can draw on a highly talented 
and experienced workforce. Coupled with the 
strong regulatory framework and sophisticated 
oversight from the Central Bank of Ireland, this 
gives investors considerable confidence and 
encourages the growth of fund assets.

Ireland has also benefited from 
development of the sophisticated Ucits 
sector alongside its existing role as a centre 
for retail funds. The total assets of Irish-
domiciled Ucits grew 3 per cent last year 
to EUR783bn; according to the IFIA, the 
country’s share of the overall Ucits market 
has grown from 10 per cent in 2007 to 14 per 
cent at the end of September last year.

The increasing complexity of some Ucits 
funds and the increased focus on transparency 

among investors and regulators has posed 
new challenges to fund administrators, which 
in turn has prompted increased demand for 
Koger’s NTAS transfer agency software.

Service providers are seeing the need 
for a software system that provides great 
flexibility around reporting on underlying data. 
They regard as equally important the level of 
expertise enjoyed by the software provider 
within the alternative fund market, providing 
the ability to adapt effectively to any change 
in regulatory requirements – a key issue at 
present as the deadline for implementation of 
the European Union’s Alternative Investment 
Fund Managers Directives draws nearer.

The AIFMD has been the most pressing 
regulatory issue in recent months for our 
third-party administrator clients. The technical 
advice on implementing measures sent to 
the European Commission in November 
by the European Securities and Markets 
Authority lays out general guidelines for 
managers on transparency rules, leverage, 
and other operational issues.

The document provides at least slightly 
better visibility on the impact of the directive 
than was available a year ago from the final 
legislative text. Administrators in particular 
are gearing up for an anticipated surge in 
demand for reporting. They will have to 
be more flexible and adapt to their client’ 
requirements – as the best always do already.

In an increasingly competitive market 
environment, our clients are actively trying 
to differentiate themselves by utilising best-
in-class software. It is no longer acceptable 
to manage shareholder balances on Excel 
spreadsheets, with all the risk of fraud or 
error that entails.

That may mean managers outsourcing 
to an administrator that uses a proper 
TA system such as NTAS, or choosing to 
shadow the administrator’s work using 
NTAS in-house. Either way, it creates a lot of 
demand for our products. n

Chris DeNigris is managing 
marketing and sales globally 
for Koger

KOGer
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in other jurisdictions to be redomiciled to 
Ireland has not been met by a flood of 
managers seeking to move their offshore 
funds lock, stock and barrel – partly 
because the procedure is in some respects 
a cumbersome and costly one, but also 
because non-European investors may see 
additional expense but no great advantage 
for themselves in the change.

And, as Tara Doyle, also an asset 
management and investment fund partners 
at Matheson Ormsby Prentice, acknowledges 
wryly, the ability for an offshore fund to 
take its track record onshore through 
redomiciliation is not necessarily an incentive 
– given the recent hedge fund industry 
performance, some managers are probably 
content to leave their track record offshore 
and start again with a clean slate.

“In our experience, factors such as 
previous performance history, the current 
position of the fund versus its high water 
mark and the desire to consolidate funds 
under a single umbrella often lead clients 
to decide either to establish clone funds in 
Ireland rather than redomiciling an existing 
fund, or to effect the redomiciliation through 
the traditional method, which allows for the 
creation of a single umbrella housing all funds 
rather than the continuation methodology 
provided for in Irish company law,” she says.

As a domicile both for QIFs aimed at 
sophisticated investors and ‘alternative Ucits’ 
that use the EU retail fund regime to obtain 
passporting rights throughout Europe as 
well as access to other countries in Asia, 
Latin America and the Middle East where 
Ucits are welcomed, Ireland is well placed to 
benefit even without actual redomiciliation of 
offshore funds.

“If managers are being pushed into 
AIFMD compliance and setting up a parallel 
European fund to complement their flagship 
Cayman fund, there is no doubt that they are 
looking toward Ireland,” White says. “At one 
point it was forecast that we would see a lot 
of redomiciling of funds from centres such 
as Cayman and the Channel Islands to EU 
countries such as Luxembourg and Ireland, 
but I’m not sure how much of that has 
actually taken place. If you’re a US investor 
and perfectly happy in a Cayman fund, 
why would you want to pay for the cost of 
moving onshore to Europe?

regulator, including a faster authorisation 
process stemming from requests for better 
speed to market, and the reduction in 
the minimum investment level under the 
qualifying investor test to EUR100,000.

“We see the QIF as already encapsulating 
the mandatory requirements of the directive, 
including an independent custodian 
and administrator, as well as disclosure 
requirements and the information that 
must be given to investors. The industry is 
working with the regulator to ensure that 
when the AIFM Directive comes into effect, 
the QIF has all the necessary structures and 
procedures built into it.”

Chris DiNigris, marketing and sales 
manager at fund software specialist 
Koger, says the directive is the major 
regulatory issue facing the firm’s third-party 
administrator clients. “Administrators and 
other service providers are preparing for the 
anticipated surge in demand for reporting. 
They will have to be more flexible, and as 
the best always do already, adapt to their 
clients’ requirements.

“Ireland is well positioned to benefit from 
the directive because many of the provisions 
are covered by the QIF regime. This should 
encourage more alternative managers to set 
up Irish-domiciled funds, something that is 
happening already. Meanwhile, the increased 
regulatory and investor scrutiny will push 
managers to bring more middle- and back-
office processes back in-house, at least in 
part, to speed reconciliation processes with 
their administrator and tighten controls.”

Mark Mannion, a managing director 
with BNY Mellon, says uptake of the QIF 
regime has also benefited from use of what 
is known as a section 110 company, after 
Section 110 of the Taxes Consolidation Act 
1997, which offers particularly advantageous 
treatment of withholding tax on interest 
payments for funds trading in debt securities. 
“In the current financial environment, 
credit strategies have become increasingly 
popular,” he says. “If you place a section 
110 company within a QIF, you have a tax-
efficient structure that can be distributed to 
investors globally.”

Members of the fund industry 
acknowledge that the much-publicised 
passage of legislation a couple of years 
ago allowing corporate funds established 

6 
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no alternative to complying with the rules if 
you want to use the Ucits label.”

Instead, White believes, as the AIFM 
Directive and its passport for marketing to 
professional investors in Europe draw closer, 
funds that fall under the directive – such as 
QIFs – may gain even more traction among 
managers targeting European markets. 
“Alternative managers are not looking to sell 
Ucits product with very complex strategies 
to retail investors,” he says. “For institutions 
and other sophisticated investors prepared 
to invest a minimum of EUR100,000, the QIF 
ticks the box.”

Carty agrees that uncertainty over the 
directive has fuelled the growth of alternative 
Ucits. “For the first year or so after the first 
draft of the directive was published promoters 
were going into Ucits because they offer 
both the potential for product sophistication 
and access to Europe and beyond,” he says. 
“But once they got further down the line, they 
saw that the QIF has all the pieces that the 
directive will require. Overall, QIF assets have 
grown by more than 40 per cent since the 
AIFMD was first unveiled in April 2009.”

But Mannion points out that Ucits offer 
a wide range of transparency and liquidity 
advantages for investors that traditional 
hedge fund structures don’t necessarily offer. 
“Investors can fully see what portfolios are 
invested in and have the comfort that they 
will be able to redeem their capital at least 
as frequently as twice monthly,” he says. 
“Ireland has attracted its fair share of the 
alternative Ucits business. We are a very big 
player in that, because it requires the full 
range of custody and trustee capabilities to 
service an alternative Ucits fund fully, and 
it’s an industry that has now grown to more 
than USD200bn.” n

“Instead managers looking to access 
European capital may set up a parallel fund 
as a QIF or Ucits in Dublin. For instance, 
there may be European institutional investors 
such as pension schemes and insurance 
companies that appreciate the track record 
of the offshore fund but that are restricted 
in their ability to invest in a Cayman vehicle, 
or investors that want a regulated fund with 
an independent depositary such as a big US 
bank holding the fund assets.”

Gavin Byrnes, head of UK business 
development at UBS Fund Services, 
believes it may be too early to tell whether 
redomiciliation, or the parallel approach, 
which seems to have been dubbed 
‘co-domiciliation’, is the better option. “The 
trend toward redomiciliation has not been at 
the pace originally envisaged by the industry,” 
he says. “Many details of the AIFM Directive 
have still yet to be finalised, and most fund 
managers will wait for clarity before planning 
business strategy for the future.

“Some leading managers have already 
taken the decision to redomicile their product 
range, but the marketing strategy and scale 
of a fund business will be the defining 
factors in determining the blend of onshore 
versus offshore within their product mix. 
Once the directive is finalised, managers 
will be better positioned to determine 
the structure of their business and their 
marketing strategy for the future.”

While ‘Newcits’ have been in many cases 
a response to the lingering uncertainty over 
the scope and details of the AIFM Directive, 
White points out that it is no panacea, 
because of higher set-up and ongoing 
operating costs and the heavy regulatory 
burden to which they are subject, especially 
after the implementation of the Ucits IV 
Directive in July last year. “There has been 
an increase in conduct of business rules, 
codes of conduct, and risk management 
processes that need to be in place,” he says.

“Although Ucits enable investors to gain 
access to alternative strategies through 
derivatives and financial indices, it can be 
difficult to replicate Cayman funds exactly 
because of the diversification requirements 
ands leverage restrictions, while disclosure 
and other costs may also detract from 
returns. This leads to tracking error between 
the Ucits and the offshore fund, but there is 

“Ireland has attracted its 
fair share of the alternative 
Ucits business. We are 
very big player in that… and 
it’s a business that has 
now grown to more than 
USD200bn.”
Mark Mannion, Bank of New York 
Mellon
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Last year may have been a relatively quiet 
year for Ireland’s alternative fund services 
sector, and 2012 appears to promise more 
of the same, but “reports of the death of the 
administration industry are exaggerated”, says 
Dermot Butler, chairman of Custom House 
Global Fund Services. And Butler ought to 
know, as the founder of the Custom House 
group in 1989, right at the start of the country’s 
dizzying ascent to become a financial centre of 
international stature and a hub in particular of 
the global hedge fund industry.

A little over two decades later, Irish-based 
administration operations – not just in Dublin 
but scattered around the country, following a 
wave of expansion into satellite offices over 
the past decade – service around 43 per 

cent of global hedge fund assets, not only 
in locally-domiciled funds but a large slice 
of the offshore fund sector too. And that’s 
not counting Ireland’s sizeable share of the 
market for Ucits funds set up under the 
European Union regime for retail funds.

And while overall hedge funds are making 
heavy weather of the current economic 
climate and market conditions, curbing the 
industry’s growth in 2011, there are plenty of 
reasons to believe that Ireland is capable of 
expanding its market share and its overall 
volume of assets under administration in 
the coming years, despite the crisis – and in 
certain respects perhaps even because of it. 

The involvement of a regulated Irish 
service provider (plus in many cases a listing 

Fund services a 
beacon amid Ireland’s 

economic gloom 
By Simon Gray

inDuStry
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Service providers in Ireland have consistently 
provided the asset management industry 
with the sophisticated solutions required to 
support the continued development of the 
business. As the industry has developed and 
matured over the past 20 years, Ireland has 
evolved from a small jurisdiction specialising 
in servicing niche strategies to the market-
leading jurisdiction for offshore and domestic 
alternative funds.

Ireland has also established itself as 
a leading domicile for the establishment 
of Ucits funds thanks to a favourable 
corporation tax regime attracting global 
service providers, strong government 
commitment to the fund industry, a 
progressive and pragmatic regulatory 
framework, a highly educated workforce 
and the emergence of a support industry 
alongside the core service providers.

Today, however, many challenges face the 
asset management industry as a whole in 
the face of product innovation and growing 
regulatory pressures. Legislation such as 
Ucits IV, AIFMD, Fatca and Dodd-Frank 
is forcing fund managers to rethink their 
business models and operating conditions, 
prompting them to seek further support 
from Ireland’s service providers to meet the 
changing dynamic of their business.

In the past service providers in the 
alternative space have been largely confined 
to back office services, but their role is 
changing as fund managers increasingly seek 
to outsource middle and front-end solutions 
as well. This will complicate the business 
model of certain service providers as further 
investment is required to keep pace. The 
challenge lies in creating a scalable solution 
for clients that can be intelligently developed 
across the value chain; the business is 
becoming truly integrated.

All of these changes also affect how 
service providers interact with their clients. 
An integrated business is difficult to achieve 

in a scalable way, and within a ‘process silo’-
orientated organisation this will be a greater 
challenge still. The aim for Ireland’s service 
providers will be to make the necessary 
investments in the technology and people 
required over the medium term to offer 
clients a far more sophisticated platform with 
a client service model that adds enhanced 
value to a fund manager’s experience.

This challenge will affect service providers 
in different ways. Smaller participants may 
struggle to make the necessary investments 
to keep pace with regulatory changes and 
product innovation, while larger participants 
face challenges with the developments 
required to integrate the internal workings of 
their business.

The institutionalisation of the investor 
base within the alternative fund industry 
also brings further pressures on managers 
to source new and innovative ways to 
meet demands specifically in the areas 
of enhanced corporate governance, 
transparency and liquidity. This has led to the 
emergence of Newcits and a proliferation of 
managed account platforms geared toward 
helping hedge fund managers to meet these 
investor requirements. 

In conclusion the future looks very 
promising for Ireland as a jurisdiction, which 
currently has more than EUR1,828bn in 
assets under administration in approximately 
11,500 vehicles; Irish-domiciled funds 
exceeded the EUR1trn mark last year, an 
impressive milestone.

Ireland has consistently demonstrated 
a commitment in the areas of investment 
and innovation to support the asset 
management industry, and will certainly 
face these new challenges head on. The 
country has positioned itself strongly to 
continue this growth into the future, and 
the core fundamentals contributing to the 
development of the industry are stronger 
than ever. n

The changing landscape 
for fund service providers

By Don Mcclean and Gavin Byrnes

Don McClean (above) is 
head of UBS’s Fund Services 
business in Ireland and Jersey 
and Gavin Byrnes is head of 
business development for 
the UK
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on the Irish Stock Exchange) has long been 
a comfort to investors in offshore funds, 
but today there is increasing pressure from 
certain institutional investors for access 
to regulated onshore-domiciled vehicles 
too. The jurisdiction’s preponderant role 
in the servicing of alternative funds has 
undoubtedly been a factor in the increased 
use of Irish Qualifying Investor Funds over 
the past couple of years.

Meanwhile, the economic shocks that 
have hammered the Irish economy over the 
past four or five years, mostly stemming from 
the collapse of a real estate bubble, have 
at least had the effect of easing the cost 
pressures on financial services business. 
The crisis has pushed down commercial 
property rents and curbed what was at one 
time rampant salary inflation in the booming 
fund administration sector. In addition, lower 
staff turnover – job stability is much more 
prized than it was at the height of the boom 
– has helped administrators to offer improved 
continuity in client relationships, an important 
consideration for a service business.

A survey carried out around the beginning 
of this year by Deloitte, among fund 
administrators accounting for around 80 per 
cent of the assets serviced in Ireland, indicates 
that the industry feels under pressure from 
increasing client demands, notably concerning 
service levels, as well as continuing cost 
concerns. In addition, fee income has come 
under pressure as a result of volatility in asset 
levels and the fact fund launches have been 
smaller over the past year.

However, administrators also say they are 
benefiting from new business and additional 
asset volumes on the part of some existing 
clients, as well a shift in business onshore, 
and that they are improving productivity 
through the use of technology and lower 
staff turnover (down to an all-time low of 6 
per cent, according to the report). Overall 
40 per cent of survey respondents expected 
revenue growth of more than 20 per cent for 
the 2011 financial year.

Deloitte investment management advisory 
partner Brian Forrester says: “The fund 
industry employs over 11,000 people in 
Ireland in the administration of EUR1.8trn 
of assets, with assets exceeding EUR1trn 
in Irish-domiciled funds plus a further 
EUR820bn of non-Irish domiciled assets. The 

survey reveals excellent growth prospects for 
the industry. Demand for fund administration 
and associated custodial services has 
benefitted from the trend toward regulated 
fund offerings, as investors and supervisors 
demand greater oversight and transparency 
from hedge funds.”

Chris DiNigris of software firm Koger 
echoes Deloitte’s finding about the role of 
technology. “Our clients, which include fund 
and pension scheme administrators but 
also hedge fund managers, are trying to 
differentiate themselves in an increasingly 
competitive market by using best-in-class 
software. Each fiduciary is required to have 
proper systems in place, which might mean 
managers outsourcing to administrators 
that use such systems, and/or using them 
to monitor the work of external service 
providers.”

The Deloitte survey says that the provision 
of a broader range of services to hedge 
fund managers is helping to mitigate lower 
income from fees for basic administration, 
a conclusion endorsed by State Street’s Pat 
Hayes. “We have seen an increasing number 
of clients looking to outsource more of their 
middle office functions,” he says. “Regulatory 
requirements are one of the catalysts.

“In addition, organisations are examining 
their footprint and cost base and seeking to 
focus more on asset management, benefiting 
from the fact that organisations like ourselves 
have the expertise to manage their middle 
and back office requirements. Whereas 
once we just did the accounting and back 
office for most clients, today we’re now 
seeing increasing demand for middle office 
functions to help our clients manage their 
cost base more effectively.”

Mark Mannion of BNY Mellon says that 
changes in the labour market in Ireland, 
and particularly in Dublin, have been central 

“We have seen an increasing 
number of clients looking 
to outsource more of their 
middle office functions. 
Regulatory requirements are 
one of the catalysts.”
Pat Hayes, State Street
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not a not a sign that people have lost faith 
in that model. Employment is continuing to 
grow among all the largest service providers, 
both in Dublin and outside, it’s just that it’s 
more low-key than in the Celtic Tiger days.”

UBS Fund Services’ Don McClean says 
quality of service is a paramount requirement 
for Ireland as a domicile and that satellite 
offices have enabled firms to maintain high 
standards without their costs escalating. 
“Providing high-quality service and controlling 
cost is an important balance to maintain. 
Operations located outside Dublin remain 
an important cost control mechanism for 
service providers. Some also outsource 
certain activities to low-cost jurisdictions, but 
that can be difficult to implement without 
impacting quality of service.”

Butler believes that a combination 
of factors is likely to lead to further 
consolidation in the hedge fund services 
industry – something that has in any case 
been underway for years as some of the 
biggest global financial institutions started 
to build a presence in the sector by buying 
up some of the mostly private standalone 
administrators that used to predominate a 
decade ago.

“I see continuing consolidation in the 
administration sector as the big get bigger,” 
he says. “Although another trillion dollars 
may flow into hedge funds, that may not 
mean a commensurate huge increase in the 
number of funds, simply that some existing 
funds have become very big. That is likely to 
mean that very big funds will have to go to 
very big administrators, like Northern Trust 
and Bank of New York Mellon.

“They may not even be looking at firms 
whose assets under administration are 
counted even in tens of billions rather 
than hundreds of billion, because of the 
perception that smaller firms pose a greater 

to the sector’s improved competitiveness. 
“There has been a remarkable reversal in 
the labour market between 2007 and this 
year,” he says. “Now administrators and 
custodians have access to graduates at a 
very competitive price, and turnover is at an 
all-time low because staff are conscious of 
the benefits of staying with one employer 
rather than trying to move around.

“Meanwhile, Ireland has built up a 
specialist pool of labour because such 
a large proportion of global alternative 
investment assets are serviced here. This 
very talented pool of expertise is now 
available at a much more competitive rate 
than would have been the case five years 
ago. That could explain why some new 
players entered the market in 2011, for the 
first time in a while, and in Dublin as well. 
In addition, rents in Dublin are now very 
competitive again.”

Earlier this decade many of the largest 
service providers established satellite offices 
– in some cases two or three – in other 
parts of Ireland as a pressure valve to cope 
with increased costs resulting from intense 
competition for skilled staff and high levels of 
other overheads in Dublin. Today that trend 
has largely run its course, both because 
cost issues in Dublin are less pressing and 
because most of the service providers of 
a scale to set up satellite operations have 
already done so.

“The major players had already taken 
those initiatives,” says Tara Doyle at 
Matheson Ormsby Prentice. “There weren’t 
really any employers of sufficient size or 
scale left to look outside Dublin. But it’s 

“Employment is continuing to 
grow among all the largest 
service providers, both in 
Dublin and outside, it’s just 
that it’s more low-key than in 
the Celtic Tiger days.”
Tara Doyle, Matheson Ormsby Prentice
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Irish model set to flourish 
under the AIFM Directive

By Paul Murray

Ireland was the first jurisdiction within the 
European Union to establish a regulatory 
framework specifically for alternative 
investment funds, and it is already an 
established domicile in this space. The 
country’s reputation for sophisticated and 
robust regulation developed from a focus on 
areas such as managing conflicts of interest, 
depositary liability and corporate governance 
concerns.

As such, the requirements of the Central 
Bank for alternative funds anticipated 
many of the themes of the EU’s Alternative 
Investment Fund Managers Directive, 
which places Ireland in a particularly strong 
position to benefit from the opportunities that 
the directive represents.

In broad terms, Esma’s final advice to 
the European Commission on possible 
implementing measures (the so-called Level 
2 measures) for the AIFM Directive has 
been welcomed in Ireland. While certain 
aspects of the advice have not been met 
with universal approval, there are a number 
of important clarifications that are certainly 
helpful, particularly in defining the scope 
of a depositary’s function regarding the 
safekeeping of assets and what will be 
considered to constitute an external valuer 
for the purposes of the directive. 

Esma’s advice regarding the delegation 
of functions is also helpful from an Irish 
perspective. As a general principle, the 
AIFMD provides that a manager of alternative 
funds may not delegate so many of its 
functions that it is reduced to a ‘letter-box 
entity’, and must be able to justify its entire 
delegation structure of objective grounds.

Esma has helpfully clarified that in its 
view a manager should be able to justify the 
delegation of functions in order to optimise 
business functions and processes, including 
the achievement of cost savings.

In the not uncommon case of a self-
managed Qualifying Investor Fund or a 
QIF with an Irish management company 
that has delegated portfolio and risk 
management functions to a US investment 
manager, presumably invariably to optimise 
its business functions and processes, it is 
hard to imagine how such an arrangement 
could lead to the Irish management 
company being deemed to constitute a letter-
box entity.

One key issue that remains to be clarified 
is what entity will constitute the manager 
in various circumstances. The directive 
itself simply defines alternative investment 
fund managers as “legal persons whose 
regular business is managing one or more 
alternative investment funds”, which is not 
particularly helpful where portfolio or risk 
management functions have been delegated 
by the directors of an alternative fund to 
another entity (which in turn may sub-
delegate such functions).

Esma has recognised this problem 
and stated that it intends to develop draft 
technical standards to provide further clarity 
on this issue as a matter of priority. The 
current expectation is that a draft paper will 
be published in this regard during the first 
half of 2012. 

On the basis of Esma’s advice to the 
Commission, our expectation is that its 
guidance will broadly follow the management 
company provisions of the Ucits directive. 
This should ensure that the structure 
developed very successfully in Ireland for 
Ucits funds can be effectively replicated 
for AIFs and maintain the jurisdiction’s 
attractiveness to managers looking to follow 
a ‘co-domiciliation’ model by establishing 
regulated onshore versions of their offshore 
funds. This can only be of benefit to Ireland 
as an alternative fund domicile. n

Paul Murray is an asset 
management and investment 
funds partner with William Fry
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same time, some fund managers will seek to 
avoid the impact of the directive and thereby 
higher cost structures for their vehicles.”

Mark White of McCann FitzGerald 
agrees: “Either depositaries’ costs will go up 
because they are insuring against the risk of 
something going wrong at the non-affiliated 
sub-custodian level, or they will be out of the 
market. The big firms will only get bigger, 
while the smaller firms will get squeezed. 
That was an argument made at the outset 
of discussions on the directive, that it would 
reduce the choice for managers, who would 
be forced to go with larger players.

“Obviously the bigger firms will be able 
to gear up better for the directive and 
other changes in the European legislative 
landscape, although smaller players can 
be more flexible when it comes to costs. I 
suspect it’s getting tougher all the time for 
smaller and niche administrators specialising 
in the alternative space to continue to grow 
their business.”

Maples and Calder’s Stephen Carty 
adds: “While depositaries still have very 
strong views on the liability provisions, 
some have gotten more comfortable on 
risk, or at least taken a view on what 
they can accept, following Esma’s level 2 
recommendations, if they are accepted, 
and a clearer categorisation of the affected 
asset categories. It also appears that 
the application of comparable depositary 
requirements for non-EU funds could result 
in a more level playing field between those 
funds and their EU counterparts than at first 
anticipated.” n

risk. Alternatively, managers may choose to 
spread the risk by having different funds with 
different administrators. Either way, we will 
probably see a continuation of the pattern of 
the past 10 years, where small administrators 
either get taken over or become medium-
sized and start acquiring other small ones, 
and eventually they become attractive to 
somebody very big.”

The future environment, Butler 
acknowledges, will also favour to some 
extent administrators that are part of a 
group that also offers custody. “At Custom 
House we have always found it difficult to 
get a bank to act as custodian to a fund 
we administer, which means we have never 
serviced many Irish-domiciled hedge funds,” 
he says. But the question will become more 
acute when the AIFM Directive eventually 
requires all funds that seek distribution in 
Europe to appoint a depositary, as Irish 
funds already do.

As it stands, the directive will leave 
depositaries liable for any loss of assets 
in their custody or that of a sub-custodian, 
unless they can demonstrate that the loss 
“was a result of an external event beyond 
reasonable control, the consequences of 
which would have been unavoidable despite 
all reasonable efforts to the contrary”.

This provision comes close to requiring 
depositaries to act as insurers of assets in 
their custody, and is expected to push up 
the cost of custody, perhaps considerably. 
But the risk will be less for groups, including 
many of the big players in the Irish market, 
that have their own global sub-custodian 
networks rather than relying on unaffiliated 
providers, and the cost implications may be 
mitigated where the same group provides 
both administration and custody services. 
Conversely, the environment could prove 
more difficult for administrators that are not 
affiliated with a custodian.

McClean believes it is difficult to predict 
the full effect on this industry until all the 
directive’s implementing measures are 
finalised, but says: “There will be a direct 
relationship between depository costs and 
the liability of the depository – the higher 
the level of liability, the higher the levy 
depositories will apply. As a result of that 
increase in liability, you can expect to see 
further consolidation in the industry. At the 

“We will probably see a 
continuation of the pattern 
of the past 10 years, where 
small administrators either 
get taken over or become 
medium-sized and start 
acquiring other small ones, 
and eventually they become 
attractive to somebody 
very big.”
Dermot Butler, Custom House Global 
Fund Services
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