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“Cayman Islands exempted companies 
are corporate bodies with their own legal 
status but they have the rigidity of having 
to maintain share capital and issue shares 
that represent the underlying investments,” 
comments Lock. “Conversely, the exempted 
limited partnership may have more 
contractual and capital accounting flexibility 
but it does not have a separate legal 
personality and needs to be operated by 
a separate general partner, which can be 
administratively cumbersome. 

“But the Cayman LLC will be a hybrid 
between the two: it will have a separate legal 
personality and will also have substantial 
contractual flexibility to structure many aspects 
of its business how its members choose.”

Where a closed ended fund requires 
separate legal personality, a Cayman Islands 
exempted company can be cumbersome 
in the operation of capital call and default 
mechanisms – an LLC may be ideally suited 
to such a scenario and as such should 
be welcome news to global private equity 
managers. 

Indeed, the US commercial and corporate 
world has long been pushing for the 
introduction of a Cayman LLC given that the 
Delaware LLC is so popular. 

It’s safe to say that the Cayman Island 
Government’s in-tray is probably rather full at 
the turn of the year. Two major developments 
are in train, both of which are set to further 
enhance the jurisdiction’s reputation. The 
first of these developments is the impending 
introduction of a new legal vehicle – the 
Cayman Islands limited liability company 
(“LLC”), which is expected to be brought into 
force in early 2016 (likely March or April).

The second development is the 
introduction of an AIFMD opt-in regime, 
with the hope that come the end of 2016, 
Cayman will be on ESMA’s Third Country 
recommendation list of non-EU countries to 
qualify for AIFMD passporting; something 
that Jersey, Guernsey and Switzerland 
recently achieved. 

Susan Lock, Partner at Campbells, is also 
part of a four-person sub-committee of the 
Financial Services Legislative Committee, 
which is assisting the Cayman Government 
and Cayman Islands regulator, CIMA, in 
drafting the law to introduce the new Cayman 
LLC. Broadly based on the Delaware LLC 
model, the Cayman LLC should provide some 
synergies with onshore vehicles, and potential 
efficiencies in respect to documentation, 
administration and governance. 

Cayman LLC should offer 
a ‘cleaner’ vehicle for 

PE managers
By James Williams

OVERV IEW
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Stuarts Walker Hersant Humphries 
located in the Cayman Islands, is a 
leading provider of offshore legal 
services to the investment funds 
industry, with a global reputation for 
excellence and unrivaled responsiveness.

Our Investments Funds Team provides world-class and in-depth 

market knowledge, understanding and expertise in relation to

the investment funds market.

Our team specializes in advising on fund formation, structures, 

regulation, de-registration, liquidation and providing on-going

advice to both investment funds and managers, as well as

advising on contentious issues.

To find out how we can assist you or your client(s), please contact: 

Chris Humphries
Head of Investment Funds and Managing Director
T: +1 345 814 7911
E: chris.humphries@stuartslaw.com

www.stuartslaw.com

Cayman expertise, 
            International reach

Fund formation        Fund restructuring        Distressed funds        Funds litigation & insolvency

mailto:chris.humphries@stuartslaw.com
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Cayman Islands funds
By Chris Humphries

The Cayman Islands is the principle offshore 
jurisdiction for hedge funds and mutual 
funds and seeks to retain its status by 
implementing an innovative legislative and 
regulatory regime and by continuing to have 
an absence of taxation. Hedgeweek Global 
Awards 2015 declared The Cayman Islands 
the best hedge fund services jurisdiction. 
Given the historic success of the Cayman 
Islands as a fund domicile, it also boasts the 
presence of sophisticated and professional 
service providers who are knowledgeable in 
the nuances of the fund industry.

Some of the core changes to the funds 
industry in the Cayman Islands in 2015 are:

AIFMD passport regime update
The Cayman Islands is awaiting assessment 
by the European Securities and Markets 
Authority to be granted the EU’s Alternative 
Investment Fund Managers Directive (“AIFMD”) 
passport, which should lead to its approval for 
the pan- European marketing passport.

The Mutual Funds Law (2015 Revision), and 
the Securities Investment Business Law (2015 
Revision) were amended this year to establish 
an opt-in regime for regulating Cayman 
Islands-domiciled investment funds and 
managers with connections to the European 
Union (“EU”), in order to facilitate extending the 
EU’s AIFMD passport to the Cayman Islands.

Until such time that decisions are made 
regarding extending the AIFMD passport to 
the Cayman Islands, Cayman investment 
funds may continue to be marketed in the EU 
under national private placement regimes that 
require, among other things, that Cayman’s 
regulator, the Cayman Islands Monetary 
Authority (“CIMA”), has signed memoranda 
of understanding (“MOUs”) with individual 
EU member states. These arrangements can 
continue until at least 2018. CIMA has signed 
MOUs with 27 EU member states.

CRS
On 16 October 2015, the Cayman Islands 
issued regulations relating to the Common 

Reporting Standard, the OECD initiative for 
the global automatic exchange of information 
for tax purposes (“CRS”), The Tax Information 
Authority (International Tax Compliance) 
(Common Reporting Standard) Regulations, 
2015 (the “CRS Regulations”).

As with FATCA, the CRS Regulations 
require Cayman Islands Reporting Financial 
Institutions to:
• Establish policies and maintain procedures 

designed to identify Reportable Accounts 
from 1 January 2016 (which include the 
identification of each jurisdiction in which 
an account holder or controlling person 
is resident for tax purposes, application 
of certain due diligence and retention 
of information obtained or a record of 
the steps taken to comply with the CRS 
Regulations for six years);

• Notify the Cayman Islands Tax Information 
Authority that it has reporting obligations 
by 30 April 2017; and

• Make a return setting out certain required 
information on reportable accounts, the 
first report being required to be made 
on or before 31 May 2017 in respect of 
reportable accounts held during 2016.

Mutual funds filings
CIMA has implemented a new regulatory 
procedure (the “New Procedure”) in 
connection with the cancellation of a licence 
or certificate of registration of a Cayman 
Islands regulated mutual fund.

The New Procedure creates a fixed 
deadline for submitting an application to 
CIMA for the deregistration of a fund in 
cases where the fund intends to or has 
ceased carrying on business pursuant to 
the Mutual Funds Law (2015 Revision) (the 
“Mutual Funds Law”). 

The New Procedure requires an 
application to be made on the earlier of (i) 
21 days from the date the fund ceases to 
carry on business; or (ii) before 31 December 
of the year the fund ceases to carry on 
business. n

Stuarts Walker Hersant 
Humphries, Attorneys-at-Law 
has an Investment Funds 
Team that is a market leader 
in advising managers on the 
set-up and establishment of 
a broad range of investment 
funds in the Cayman Islands, 
including hedge funds, real 
estate funds and private equity 
funds.

STUARTS  WALKER HERSANT  HUMPHR IES

Chris Humphries, Managing 
Director, Stuarts Walker 
Hersant Humphries

www.hedgeweek.com
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“Many of our clients are based in the US 
and always look for familiarity of structures. 
We’ve been asking for a Cayman LLC for 
the last decade or so. It’s good news that 
the Government is proposing to enact this 
in 2016. We think it will benefit Cayman 
because if US managers using a Delaware 
LLC decide to establish an offshore vehicle, 
they’ll be able to choose a Cayman LLC,” 
comments Melissa Lim, partner at Walkers 
(Cayman). 

Currently, the only offshore jurisdictions 
that offer LLCs are the Marshall Islands and 
Anguilla. 

“If managers are using a Delaware feeder 
structure it will become easier to mirror 
that in Cayman because they’ll be able to 
“Caymanise” the Delaware LLC agreement. It 
effectively means that there won’t be many 
changes to mirror the Delaware LLC in a 
Cayman structure,” adds Lim. 

Having a corporate vehicle that allows the 
members to decide between themselves on 
the flexibility of capital commitments, capital 
calls etc., should be a huge benefit to Cayman. 

Michael Padarin is a partner in the 
Investment Funds Group at Walkers 
(Cayman). He notes that as private equity 
sponsors become increasingly global, it 
means that their senior managers commonly 
receive a portion of the fund’s carry in the 
US, a portion in the UK and Europe, and a 
portion in Asia. 

“They wouldn’t necessarily want to receive 
their carry interests through a Delaware 
LLC because of the US tax consequences. 
I imagine that the Cayman LLC will be a 
useful vehicle to use in place of a Cayman 
exempted company or partnership. It should 
be a cleaner vehicle to use for some of the 
carry mechanics that apply to closed-ended 
PE funds,” explains Padarin. 

Salient features & advantages
Fund promoters often prefer to have a 
Delaware LLC registered as a foreign 
company in Cayman, in order for the 
Delaware LLC to be able to act as the 
sole general partner of a Cayman Islands 
exempted limited partnership. 

“Offering a Cayman LLC solution might 
better suit promoters’ needs in this respect,” 
according to Chris Humphries, Managing 
Director, Stuarts Walker Hersant Humphries. 

He adds that the new LLC law includes the 
following salient features:
a) An LLC will be a body corporate with 

limited liability;
b) An LLC may be formed for any lawful 

business, purpose or activity;
c) An LLC will require at least one member;
d) Registration is effected by payment of a 

fee and filing a certificate of formation;
e) An LLC will have the ability to be member 

managed or managed by a manager or 
managers.

f) Members are free to agree amongst 
themselves the internal workings of 
the LLC, with appropriate minimum 
safeguards;

g) The law seeks to take into account existing 
Cayman Islands laws and considerations, 
including preserving the rules of equity and 
common law and addressing minimum 
statutory duties in the context of members 
and managers; and

h) Exempted companies may merge into 
LLCs, and foreign LLCs may merge or 
migrate into Cayman.

Susan Lock thinks the benefits of a Cayman 
LLC will be threefold. 

Firstly, the draft LLC law is based on the 
Delaware LLC meaning there should be clear 
synergies between the Cayman LLC and an 
onshore vehicle. 

“When we advise clients on a typical 
master/feeder structure – a Cayman feeder 
and a Cayman master with a Delaware 
onshore feeder – it could be a closer match 
of the legal framework between the onshore 
and offshore feeder funds, which should 
assist US managers with only having to 
grapple with one legal concept. It should 
also assist in the drafting of documentation. 

“Secondly, LLC entities could allow for 
simplified and flexible fund administration. 
It will be easier to track each member’s  11

“We’ve been asking for a 
Cayman LLC for the last 
decade or so. It’s good 
news that the Government 
is proposing to enact this 
in 2016.”
Melissa Lim, Walkers
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IMS

Looking for an independent director?
Formed in 1974, International Management Services (IMS) is one of the largest and 
longest established offshore company management fi rms in the Cayman Islands. 
Our Fiduciary Team focuses on the provision of directors and trustees to hedge 
funds. We have over 150 years of collective experience in the fund industry and 
provide services to some of the largest global hedge fund organizations.

Senior staff members of IMS are all professionally qualifi ed and are recruited from 
household names in the funds industry. IMS staff are not only independent of the 
investment manager, but also independent of the fund administrator and other 
service providers.

We have capacity constraints limiting the number of director appointments per 
Fiduciary Team member. We take our role as directors and trustees seriously, thus 
providing exceptional corporate governance of the highest standard. 

Give us a call to fi nd out more.

Contact:
Geoff Ruddick
Tel: 345 814 2872
Email: gruddick@ims.ky

International Management Services
P.O. Box 61, KYI-1012, 3rd Floor, Harbour Centre, George Town, 
Grand Cayman, Cayman Islands
www.imsfundservices.com

Independent Directors

Responsive, Dedicated Service

Qualifi ed, Experienced Personnel

Exceptional Corporate Governance

mailto:gruddick@ims.ky
http://www.imsfundservices.com
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There has been an extraordinary focus on 
and trend towards ‘split boards’ in the last 
few years. For most people the accepted 
definition of a ‘split board’ is having 
independent directors from different fiduciary 
firms. It is considered by some to be the 
best way to construct a board. In reality 
this is an overly simplistic definition and 
assessment of how to recruit and construct 
an effective and diverse board. So how did 
this readily accepted definition come to be? 
In some respects there is merit and in other 
respects it is simply a sales pitch. 

Governance is not a game. Unfortunately, 
in the past few years fundamental 
governance related issues such as board 
composition (split boards), capacity 
(numbers) and substance over form, 
(form over substance) have been used as 
marketing pitches. These are fundamental 
governance issues yet the sales side of the 
issue is increasingly the focus of attention. 
Just as numbers were once perceived 
to be the key component in assessing a 
director’s ‘capacity’ the industry has now 
come to understand that numbers are only 
one factor. Similarly, the concept of ‘split 
boards’ – engaging independent directors 
from different fiduciary firms, is often a 
material consideration and sometimes the 
key focus in assessing board composition. 
This narrow focus, for the most part, misses 
the fundamental objective of establishing an 
effective and diverse board.

The directors are individually and 
collectively responsible for leading and 
directing the fund’s affairs. Effective 
corporate governance is imperative, and 
recent issues, scenarios and outright 
collapses highlight this point. As regulators 
and investors continuously increase 
their focus on corporate governance 
the requirement for the appointment 
of independent directors is essential. 

Investors in particular have recently become 
increasingly interested in board composition 
and appointing directors with complementary 
skillsets. 

There is currently a trend to recruit some 
combination of an accountant, lawyer, 
ex-regulator, investment or risk expert from 
different shops to attain complementary 
skillsets. In response, there has been an 
influx of individuals into the industry whereby 
self-promotion of these skillsets, to make up 
an effective board composition, has become 
the latest marketing pitch. One important 
skillset that is often overlooked is corporate 
governance in itself. Possessing one of 
the aforementioned technical attributes 
in isolation does not necessarily make 
someone a good director. Perhaps even 
more important than having a director with 
a specific skillset, expertise, or being from a 
different fiduciary firm is to select directors 
who have a broad range of experience, 
have the innate ability to ask intelligent 
and probing questions, and know when 
and where to find expert advice when 
needed. It is often more effective to engage 
someone with specialised expertise when 
needed rather than recruit it on to the 
board. Ultimately, the aim is to have a board 
composition that is sufficiently diverse to 
have the necessary knowledge to provide 
effective leadership and direction.

There is certainly a greater depth of high 
quality directors in the space to choose from 
than there was a few years ago. The flood 
of new entrants into the fiduciary space can 
be partially attributed to a supply shortage 
as long standing individuals are reaching 
capacity. Some newcomers are simply being 
opportunistic as they are looking for a career 
transition. Most are senior people who have 
excellent experience, qualifications, pedigree 
etc., and are able to seamlessly make 
the transition from being an administrator, 

Independent directors and 
the Split Board saga

By Geoff Ruddick

Geoff Ruddick, an independent 
fund director and head of 
funds for IMS Fund Services

IMS  FUND SERV ICES

www.hedgeweek.com
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themselves as an independent director. 
With that said, there is an argument that 
retaining individuals from different providers 
eliminates the risk of potential ‘groupthink’. 
If this is indeed the case it is good reason 
for a change. Do keep in mind though, that 
groupthink or deferring to a more dominant 
director still happens in ‘split board’ 
scenarios as well. Therefore, ‘split boards’ 
may be more perception than reality as many 
fiduciary firms have engaged professionals, 
with complementary skillsets, and have the 
freedom to make independent decisions. 
As such, there may already be an effective 
board in place. 

Serving as a director is a personal 
appointment and there is corresponding 
personal liability. In today’s post-Weavering 
environment passive directors are, for the 
most part, a thing of the past regardless of 
whether they serve alongside a colleague 
or someone from a different fiduciary firm. 
An effective and diverse board requires 
competent individuals with complementary 
skillsets who can work collectively 
irrespective of whether they come from 
the same shop or not. The collaborative 
aspect is equally as important as the 
individual expertise. There should ultimately 
be synergies gained so that the board’s 
collective value equates to more than the 
sum of its individual members.

Conclusion 
Looking for an independent director and 
constructing an effective and diverse board 
does not have to be an arduous, time-
consuming process, however, the decision 
should not be taken lightly. Remember, 
the directors are accountable for leading 
and directing the fund’s affairs. Effective 
corporate governance is critical and therefore 
the appointment of experienced and qualified 
independent directors who collectively 
provide a diverse and complementary 
board composition is essential. The influx 
of individuals with varying skillsets into the 
fiduciary space is a positive development, 
however, the industry needs to ensure 
the focus remains on the underlying 
fundamentals of good governance. So go 
beyond the ‘split board’ sales pitch – have a 
thoughtful, measured approach and give all 
aspects due consideration. n

lawyer, auditor, regulator, risk or investment 
professional etc., to being a director. Others, 
however, have difficulty making the transition, 
as although they have impressive technical 
skills, they are unable to transition into a 
leadership and oversight role that goes 
beyond their area of expertise. Individual 
personalities can come into play as well. 
For example, some are too passive, lack the 
intellectual curiosity, or gravitas to effectively 
and appropriately challenge management 
or their fellow directors, while others have 
domineering and controlling personalities or 
simply lack the aptitude to participate in a 
collective approach. 

As it is for many things in life, the right 
balance of individualism and collectivity is 
also paramount to an effectively functioning 
board. Additionally, the ability to put issues 
into the appropriate context is imperative – 
sometimes the board has to provide high 
level oversight and other times a more 
detailed approach is required, but without 
becoming a micro-manager. Effective and 
experienced directors will be able to maintain 
perspective and context in such situations, 
regardless of their specific skillset. 

The focus in constructing an effective and 
diverse board must go beyond just looking 
at attaining a ‘split board’ and consider each 
potential director’s attributes as mentioned 
above. It is disingenuous to suggest that 
real independence and diversity cannot be 
obtained via having multiple directors from 
the same provider. This really depends on 
how each fiduciary provider is structured, 
in combination with the individual’s own 
attributes, and perhaps more importantly 
how they perceive their role and conduct 

IMS  FUND SERV ICES

www.hedgeweek.com
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to ESMA as possible. In an article on CNS 
Business on 2nd October 2015, Richard 
Addlestone, partner at Solomon Harris, was 
quoted as saying: “Cayman is the world’s 
leading domicile for alternative investment 
funds and the EU market is estimated 
at USD2.25trillion… In an era of limited 
investment returns, European institutions 
and pension funds will need access to 
Cayman investment vehicles and investment 
structures just as much as Cayman funds 
need access to European investors.”

At the start of last summer, a working 
group was formed composed of 
representatives from the Ministry of Finance 
& Economic Development, Cayman Islands 
Monetary Authority (CIMA), and industry 
professionals under the guise of Cayman 
Finance (comprising Big 4 accounting firms 
and law firms). 

“The idea was that we would work 
collaboratively on the legislation with the 
intention to create, in effect, a two-track 
regime where managers of Cayman Islands 
funds could continue to take advantage of 
the private placement regimes in Europe 
if they wish, or they could opt in to the 
regulated regime under AIFMD to distribute 
their fund(s) to European investors using the 
passport,” explains Padarin. 

“There was a need to update some of the 
principal legislation in Cayman, particularly 
the Mutual Funds Law that relates to funds 
and the Securities Investment Business Law 
that relates to investment managers. Those 
principal laws were amended a couple of 
months back to set the framework. They 
are now in a near-final form as the working 
group continues to liaise closely with the 
government on the detailed implementing 
regulations, which are in a near-final form. 
We expect the framework to be finalised 
sometime in Q1 this year.” 

Commenting on the timeframe, Mulry 
points out that the initial report from ESMA 

investment and calculate the fund’s NAV 
rather than having to go back and adapt a 
flexible fund structure into a more rigid share 
capital and share class structure. 

“Thirdly, it might allow for more flexible 
corporate governance. That doesn’t mean to 
say there will be a waiving of governance; 
there are still going to be fiduciary duties 
involved for the fund sponsor but an LLC 
won’t need a separate board of directors/
separate general partner, and the manager 
may or may not be a member,” explains Lock.

Expanding on the governance point, Matt 
Mulry, Partner, Financial Services, Dillon 
Eustace (Cayman), adds: “If a Cayman LLC 
is to be used as a registered fund it will 
require at least two managers who will need 
to be registered or licensed under the recent 
Directors Registration & Licensing Law, 2014.” 

Hayden Isbister, Partner at Mourant 
Ozannes (Cayman), is in no doubt that a 
Cayman LLC will strengthen Cayman’s 
position as a leading offshore funds 
jurisdiction. 

“The Cayman LLC will be able to be used 
not only by the funds industry but also in the 
structuring of corporate deals.

“One of the most common questions we 
get asked by clients is whether the Cayman 
LLC will have a series concept; different 
series within the structure where the assets 
and liabilities are segregated. We already 
have a Segregated Portfolio Company 
structure available in Cayman so initially we 
won’t have the series concept as exists in 
the Delaware LLC.

“It is something that could be introduced 
further down the line, however,” comments 
Isbister.

AIFMD opt-In regime
There has been a lot of hot air regarding 
the freezing out of Cayman from ‘fortress 
Europe’ in respect to AIFMD. However, the 
reality is that the European Securities and 
Markets Authority (ESMA) has yet to make a 
decision on whether to include Cayman, or 
indeed a raft of other non-EU jurisdictions, 
on its approved list of ‘third countries’ to 
qualify for an AIFMD passport. 

Crucially, the Cayman Islands Government 
is firmly focused on amending its regulations 
in order to establish an AIFMD opt-in 
regime, so as to present as strong a case 

7 “I imagine that the Cayman 
LLC will be a useful vehicle 
to use in place of a Cayman 
exempted company or 
partnership.”
Michael Padarin, Walkers
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Commentators to the hedge fund industry 
agree that the fund administration landscape 
has been altered significantly by the mergers 
and acquisitions activity of the last few 
years. The consolidation of larger institutional 
services providers in this space, along with 
the exit of some smaller administration 
shops, has naturally flowed through to 
impact the industry in the Cayman Islands.

Recent notable consolidations include 
SS&C Technologies’ acquisition of Citigroup’s 
Alternative Investor Services hedge fund and 
private equity offerings and the agreement 
by UBS to sell its administration business, 
including the UBS operation in the Cayman 
Islands, to Mitsubishi UFG. 

These transactions appear at one end of 
the spectrum, where large institutions have 
been driven to shed their administration 
businesses, most likely due to increased 
regulation and a seismic shift in the risks and 
cost effectiveness of running such services. In 
addition to these changes, some mid-cap and 
smaller administrators have been forced either 
to enter into merger deals in order to be able 
to scale their businesses, or leave the space 
altogether. All of this has led to the view 
in the industry that the trend for increased 
institutionalisation is likely to continue and 
will further reduce the pool of administrators 
servicing Cayman Islands funds. 

Conversely, however, the exit of some of 
the larger players from the administration 
business has arguably created opportunity 
for smaller players to compete for the 
business of those hedge funds searching for 
a more bespoke service.

The changes have impacted both billion 
dollar funds and emerging managers alike. 
Predictably, top of the list of impacts is cost. 

Funds across the spectrum demand 
increasingly advanced, technologically driven 
services in view of an expanding regulatory 
regime that requires increased due diligence 

and reporting functions. As a result, funds 
are now demanding that their administrators 
provide such functions to ensure compliance 
with FATCA and, more recently, the Common 
Reporting Standard issued by the OECD 
(now implemented in the Cayman Islands).

These additional services are inevitably 
reflected in pricing and smaller managers 
and start-ups are likely to be forced to 
outsource in an environment with fewer 
administrators and increased fees.  

Fewer service providers are willing to 
provide services on competitive terms to 
sub US$100 million funds. The risk flowing 
from this is that talented emerging managers 
could be side-lined out of the market as 
entry barriers increase at a rate that only 
favours the institutional houses. 

Some existing smaller funds have also 
had to deal with being forced out by 
consolidated administration businesses 
and the subsequent struggle to engage a 
new administrator whilst simultaneously 
attempting to minimise expense and maintain 
good investor relations. 

Changing administrators requires legal 
advice
If regulated Cayman Islands funds are 
driven to find alternative administrators they 
will generally need to update their fund 
documentation. This includes updates to the 
disclosures relating to the administrator in 
their offering document, amendments to their 
Form MF1 and the filing of these, along with 
the new administrator’s consent letter with 
the Cayman Islands Monetary Authority. 

Investment managers should contact their 
Cayman Islands counsel as early as possible 
in the process in order to obtain advice on 
the requisite documentation and steps to 
be taken to ensure compliance with the law 
and a smooth transition to their new service 
provider. n
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Amendments to the SIB Law have been 
made in order to allow Cayman-domiciled 
fund managers managing or marketing 
regulated EU connected funds to apply to 
CIMA for a license to conduct regulated 
management activities pursuant to the 
SIB Law. 

As with the amendments to the MF Law, 
revisions have also been made to grant 
CIMA appropriate powers of enforcements 
for such EU connected managers.

The opt-in regime will not necessarily 
benefit all who use the Cayman Islands. 
After all, there are plenty of US-focused 
funds that generally do not seek investment 
from European investors and are untouched 
by AIFMD. Nevertheless, the extension of 
the passporting regime to Cayman will be 
welcome and, could, in Humphries’ view, 
lead to further growth for the Cayman 
Islands as a leading jurisdiction for funds. 
“The period of time since the introduction 
of the AIFMD has perhaps not been as 
damaging as some commentators would 
have initially thought,” suggests Humphries.

It would, therefore, appear to be a case of 
‘when’ not ‘if’ Cayman receives third country 
recommendation from ESMA, although from 
a timing perspective, this may not transpire 
until the fourth quarter of 2016.

“There is a Memorandum of Understanding 
in place between Cayman and European 
Member States that provides for the requisite 
mutual assistance between regulators, which 
is a key element to the extension of a third 
country passport regime to Cayman.

“Once we see the draft regulations we’ll 
have a clearer idea of what will be required 
for Cayman funds and managers to be 
considered equivalent and benefit from the 
AIFMD passport,” concludes Mulry. n

indicated that the amount of information ESMA 
needed to sift through in order to conduct 
their assessment for a jurisdiction like Cayman 
was so large “that they simply needed more 
time. Cayman provided all the documentation 
requested by ESMA for the purposes of 
their assessment but it appears that the 
documentation was so extensive that there 
wasn’t enough time for Cayman to be included 
in that first wave of recommendations.”

The amendments establish an opt-in 
regulatory regime for Cayman-domiciled 
investment funds that are managed within, 
or marketed into, the EU, to be known as 
“regulated EU connected funds”; and for 
Cayman-domiciled fund managers managing or 
marketing such regulated EU connected funds. 

“The election to be treated as a “regulated 
EU connected fund” would be available to 
both open-ended funds and closed-ended 
funds, which are currently outside the scope 
of the MF Law,” confirms Humphries.

The amendments to the MF Law specify 
the enforcement powers of CIMA in 
relation to such “regulated EU connected 
funds”. Humphries adds: “The amendments 
should easily allow those funds already 
registered as mutual funds under the MF 
Law to transition and become “regulated 
EU connected funds”. To fall within this, the 
relevant fund must be either (i) managed 
by an EU-based manager (including EEA 
jurisdictions in which the AIFMD has been 
implemented), or (ii) marketed to investors in 
EEA jurisdictions in accordance with relevant 
local law requirements.”

Padarin thinks the opt-in regime will be 
particularly important is for those managers 
based in the UK. He notes that given the 
large number of regulated UK managers 
that use Cayman structures, the ability to 
distribute Cayman products on a passported 
basis “would be incredibly important. 
Investors are familiar with the Cayman fund 
product, and not only that, it is a more cost-
effective option than having to set up an EU 
regulated fund structure.

“The Cayman Government is taking this 
very seriously and attaching great priority to 
the process. It doesn’t want to find itself in 
a position where neighbouring jurisdictions 
receive ESMA’s approval and Cayman does 
not, as this would put us at a competitive 
disadvantage,” stresses Padarin.

11 “The election to be treated as 
a “regulated EU connected 
fund” would be available to 
both open-ended funds and 
closed-ended funds, which 
are currently outside the 
scope of the MF Law.”
Chris Humphries, Stuarts Walker 
Hersant Humphries
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Cayman Islands prepares 
to unveil new vehicle 

Interview with Hayden Isbister

The Cayman Islands is preparing to introduce 
a new vehicle, the Cayman LLC, in response 
to growing demand among U.S. fund 
managers and attorneys. The Cayman Islands 
published a bill for a new stand-alone LLC 
law on 18 December 2015 and according to 
Hayden Isbister, Partner at Mourant Ozannes 
(Cayman Islands), the expectation is that it 
will be approved by the Cayman Government 
and enacted in early 2016.

The draft bill is based, in part, on 
equivalent Delaware LLC legislation and 
therefore provides for a legal framework 
that will be familiar to practitioners using 
Delaware LLCs. 

“At the moment we have exempted 
limited partnerships, segregated portfolio 
companies (‘SPCs’), unit trusts and 
exempted companies. Once introduced, 
the Cayman LLC would share many of the 
features of a Delaware LLC. However, one 
distinct difference is that a Cayman LLC 
won’t initially have the series concept that 
a Delaware LLC has. Initially, we will keep 
the SPC for the segregation of assets and 
liabilities but in the main it will be similar to a 
Delaware LLC,” explains Isbister.

One of the big advantages to having an 
LLC is that it will be well suited to operate 
as a closed-ended private equity fund and 
therefore give PE houses an alternative to 
existing vehicles. 

If fund promoters choose a Cayman 
Islands exempted limited partnership, the 
downside is that it lacks separate legal 
personality and exempted companies can be 
operationally quite cumbersome with respect 
to limitations in the constitutional documents. 

“It will be versatile and flexible, being 
governed by an LLC agreement,” says 
Isbister. “This will be the constitutional 
document, rather than having a memorandum 
and articles of association, as is necessary 
for a company, or a limited partnership 

agreement for a limited partnership. Members 
will be bound by the terms of the LLC 
agreement and can decide how the LLC 
should operate, and will be free to decide on 
the internal workings of the LLC.”

Existing exempted companies will be able 
to convert into an LLC, but this will not apply 
to SPCs or exempted limited partnerships. 
Also, an LLC may be free to merge with 
exempted companies or any foreign entity 
with separate legal personality.

The LLC is expected to have simplified 
accounting mechanisms and will also allow 
for more straightforward fund administration 
in terms of tracking and calculating the value 
of members’ investments in the LLC. 

As Isbister explains: “With an exempted 
company one has share capital maintenance 
issues, whereas with an LLC structure the 
administrator will simply calculate the value 
of each member’s investment in the LLC 
without having to consider issues related 
to share capital. The LLC may provide 
for capital accounts which is similar to 
partnership accounting.”

Numerous US managers and fund 
sponsors have asked whether Cayman could 
provide such a vehicle, so this development, 
says Isbister, is very much “in response to 
client demand. At the moment, managers 
typically avail of a Cayman exempted 
company or exempted limited partnership 
for structuring fund vehicles. We think the 
flexibility of the LLC agreement, simplified 
fund administration and more flexible 
corporate governance, may prove attractive 
to fund sponsors.

“Clients will also be able to avail of a 
single LLC structure when structuring certain 
deals which have an onshore and offshore 
component. We think this will enhance 
Cayman’s position even more as an offshore 
domicile of choice in the US market,” 
concludes Isbister. n

Hayden Isbister, Partner at 
Mourant Ozannes (Cayman 
Islands)
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ICG Management Limited (‘ICG’) is an 
independent director services provider. It 
was established in 2006 by Ralph Woodford 
and Andrew Galloway. Along with Galloway 
and Woodford, the firm’s two other directors, 
Brad Cowdroy and Greg Link, ICG provides 
director services to offshore funds. 

Speaking to Hedgeweek, Woodford and 
Cowdroy explain how the agendas and 
contents of board meetings are changing, 
principally in response to growing regulation, 
and the subsequent impact this is having on 
a Director’s role. 

Fund valuations
Following the implementation of AIFMD, 
the responsibility for fund valuations has 
morphed from the Fund Administrator’s 
responsibility, with board oversight, to the 
AIFM’s regulatory responsibility and the 
Director’s legal responsibility for the valuation 
of fund assets. 

This, says Woodford, has changed the 
way in which valuation policies are now 
constructed. 

“Under AIFMD, we as Directors 
interact more closely with the AIFM with 
respect to valuations.The board should 
firstly understand the AIFM’s role and 
responsibility from an AIFMD perspective 
and how this interacts with the role of the 
Fund Administrator and their own internal 
approach and valuation processes. 

“The AIFM’s valuation policy adopted by 
the AIF must then be reviewed regularly. 
We have always had a direct relationship 
with the AIFM, when it comes to pricing 
exceptions and evaluating the valuation 
policy, but under AIFMD, there is regulatory 
oversight and the board needs to review the 
AIFM’s proposed valuation policy to ensure 
its appropriateness as applied to the AIF. 

“We would seek to receive the AIFM’s 
Valuation Committee minutes confirming any 

valuation exceptions that arise from a fund’s 
NAV process, generally at the end of any 
given month,” explains Woodford, noting that 
it is imperative for the board to have clear 
communication lines in connection with the 
monitoring of the valuation process and NAV 
preparation.

AIFMD has resulted in AIFM’s having to 
focus more on valuations. In a Pre-AIFMD 
world, the Directors would usually delegate 
the valuation role to the Fund Administrator 
to provide independent valuation as part 
of their daily operational work and NAV 
preparation process. 

“Valuation policies are not a new 
phenomenon, they have been in place for 
many years, but now Investment Managers 
under AIFMD, approach potential fair value 
changes or price adjustments in a more 
regulated and structured manner. Fund 
Administrator sourced prices are cross 
referenced with Valuation Committee findings 
before any price changes are applied,” 
says Cowdroy. 

There are some instances where 
administrators will take on the delegation 
of pricing for Level 1 and Level 2 assets 
as an external valuation agent, with Level 
3 assets (the most illiquid and difficult to 
value) remaining with the AIFM’s Valuation 
Committee. The same overall AIFM checks 
and balances still need to apply, however, 
pursuant to the valuation policy in place. 

Woodford observes that by sitting on 
the board of a number of Cayman funds 
being marketed into Europe, he has seen 
substantial changes in the fund’s offering 
& subscription documents, administration 
agreements, IMAs and valuation policies. 

“As a result, we would look to review the 
valuation policy of the AIFM on an annual 
basis. The review can be completed on an 
ad-hoc basis as required, but it also needs 
to be calendarised, so that if regulation or 

The impact of regulation 
on board meetings
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director, ICG Management 
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valuation processes do change, and the AIFM updates 
the valuation policy, the Directors have the opportunity to 
formally review and input at board level, into any policy 
updates.,” says Woodford, who continues:

“Another important aspect is to have clear escalation 
provisions dealing with exceptions in the pricing and 
valuation policy. Directors have to be aware of “open 
exceptions” where for example there may be unresolved 
pricing issues between the AIFM and the Fund 
Administrator. The Directors would discuss the pricing 
issues with the Valuation Committee and, if required and 
pursuant to the Valuation Policy, appoint another external 
provider to offer an independent valuation service.”

This, says Cowdroy, makes it easier to deal with 
anything potentially contentious “at the time, as opposed 
to waiting for the next quarterly board meeting. It’s got to 
be a timely review, as opposed to a retrospective review.” 

Impact of regulatory change 
The increased regulatory burden on hedge funds and 
the AIFM is taking up additional review time at board 
meetings. Directors need to monitor regulatory calendars 
for the AIF and be aware of the Investment Manager’s 
regulatory filing obligations.

There are mounting regulatory reporting requirements, 
many of which are highly detailed i.e. Annex IV reports, 
Form-PF, FATCA, CRS, etc, some of which are fund 
specific and some relating to the Investment Manager. 

The size of an AIFM’s AUM will dictate the frequency 
of regulatory reporting. Under AIFMD, for example, 
AIFMs with assets of between EUR100million (leveraged) 
or EUR500million (unleveraged) and EUR1billion are 
required to file on a semi-annual basis whilst those 
with assets in excess of EUR1billion are required to file 
quarterly.

Directors therefore need to be fully appraised of any 
changes in an Investment Manager’s AUM. 

“That can obviously affect the timing of filings, so we 
want to make sure the Investment Manager is compliant 
with those filing deadlines. We need to check whether 
there have been any regulatory enquiries, any visits to 
the Investment Manager’s office, or any feedback from 
the regulators. We need to follow up to see if there is 
any deficiencies in the Investment Manager’s compliance 
function. It’s just about being aware of the many moving 
parts that affect the regulatory environment.” 

“Typically Investment Managers will appoint 
outsourced compliance firms to come in to overview and 
audit their compliance and regulatory functions, providing 
an executive summary of details and action points. This 
helps us, as Directors, to understand the Investment 
Manager’s compliance process in more detail, monitor 
any deficits with resulting action points, which improves 
our oversight function as Directors,” explains Woodford. 

It is perhaps no surprise that regulatory matters are 
taking up more time in board meetings. “The reporting 
calendar, as mentioned, is rather extensive now,” says 
Cowdroy. “Also, the regulators are much better resourced 
and staffed than they were 10 years ago. Investment 
Managers are preparing for SEC investigations and hiring 
third party firms to conduct mock examinations and 
audits in anticipation of when the SEC comes knocking 
on their door. 

The review of regulatory, compliance and tax 
matters now fills a meaningful amount of time at board 
meetings.”

Integrity of reporting
The SEC is looking more closely at issues such as 
cybersecurity and fund expenses and irrespective of 
whether or not an Investment Manager is SEC-registered, 
these are hot topics right now in the industry. In addition, 
there is UK FATCA to contend with alongside US FATCA, 
and Common Reporting Standards are now in force in 
Cayman, as an early adopter jurisdiction.

All of which has added, and continues to add, a 
greater deal of complexity to Fund Administration 
reporting. As such, Directors have to be sure that 
administrators have the right software and reporting tools 
in place to cope with that complexity. 

The integrity of board reporting is an important aspect 
of the corporate governance process at board meetings. 
As Woodford says, not all Fund Administration reporting 
“is created equal”. The length, detail, and breadth of 
reporting can vary considerably and this is an area 
where value can be added by the Director in requesting 
additional information to be incorporated into reports and 
ensuring frequent monitoring of those enhancements at 
board meetings.

“It’s particularly useful to provide that value add to 
start-ups and emerging managers,” states Cowdroy. 
“The Investment Manager may not have that type 
of operational experience or have been exposed 
to that function previously. That’s when a Director 
can really bring some value to the table and say, 
‘I would normally expect to see X or Y in the Fund 
Administration report.’” 

Depending on their depth of knowledge and 
experience, a Director might be well-placed to suggest 
ways to enhance an Investment Manager’s reporting 
capability; be it for risk reporting, as well as administrator 
reporting. 

As Woodford concludes: “If you are proactive as 
a board member and do not necessarily accept as 
standard what is presented to you, you can improve 
the level of detail in reports that come from third party 
service providers. At the end of the day, reporting has to 
be accurate, consistent and comprehensive.” n
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With more consolidation expected in 2016 
within the hedge fund administration space, 
those that thrive and survive will likely be 
ones with a strong reputation, a robust 
operating model that is able to support 
managers of all shapes and sizes, and a 
clearly defined multifarious revenue stream. 

In the Cayman Islands, administrators are 
continuing to see a stable start-up market 
but as Jack McDonald, President and CEO at 
Conifer Financial Services points out, there 
has also been a good level of takeaway 
business as managers look to rotate out 
from their existing administrator into a new 
one. “At Conifer we’ve seen growth over the 
last 12 months in both those segments”.

“As we’ve grown to approximately 
USD120billion in AuA we’ve been able 
to engage in discussions with different 
types of prospective clients that previously 
would have been more challenging given a 
smaller AuA level. It’s been an interesting 
phenomenon for us,” says McDonald.

One of the reasons that Conifer Financial 
Services – which was itself acquired by 
Carlyle Group last year – merged with 
Vastardis Capital a few years ago was to put 
together services and technology that could 
benefit both single managers and multi-
managers of asset allocators (pensions and 
large family offices).

Technology prowess is becoming a key 

Increased fund governance 
and regulation keeps 

Cayman at the forefront
By James Williams
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CIMA’s point of view it enables them to 
evaluate information that previously wasn’t 
provided to them. Now they can monitor the 
appointment of directors more closely. 

“The Directors Registration and Licensing 
Law could potentially be used by CIMA 
to limit the number of directorships of 
covered entities which can be held by any 
one director,” suggests Matt Mulry, Partner, 
Financial Services, Dillon Eustace (Cayman). 
“The law provides that CIMA may not license 
a professional director or a director that is 
a company unless satisfied that they have 
capacity to carry out their duties but these 
provisions were specifically excluded when 
the legislation was enacted. This feature was 
a key part of the initial drive for implementing 
the legislation and we may well see the 
relevant sections coming into force but that 
will require a discussion about how best to 
assess capacity across the diverse range of 
covered entities operating in Cayman.”

“Increased supervision of the industry by 
CIMA is welcome, as is regulator-to-regulator 
dialogue. From my perspective, the key is 
to refine the process to ensure that the 
regulatory data held is current and accurate,” 
adds Colin MacKay, Group Director, Elian 
Fund Services. 

Section 30(3) (c) of the Mutual Funds Law 
already gives CIMA the power to require the 
substitution of any director of a regulated 
fund. The DRLL goes further and provides 
for, inter alia, the effective disqualification of 
hedge fund directors through Section 25(2). 

“The register maintained by CIMA under 
the DRLL, which includes contact details, 
is a useful tool as the law does place an 
obligation on the registered or licensed 

differentiator and is helping administrators 
to keep pace with the changing habits and 
fund structuring requirements of alternative 
fund managers. One trend that has been 
emerging in offshore jurisdictions over the 
last couple of years, largely in response to 
renewed investor appetite for illiquid assets, 
has been the establishment of hybrid funds, 
which combine elements of both private 
equity and hedge fund strategies. 

Daniel Leblond is Managing Director, 
Fund Services Administration at Conifer 
Financial Services in New York. He says: 
“We are structured well to handle these 
hybrid funds, especially with respect to 
the investor reporting requirements. We 
are building technology to increasingly set 
ourselves apart from other administrators by 
working with managers and their investors 
who wish to increase transparency regarding 
the various components of the portfolio that 
they hold.

“We have seen a substantial uptick 
in hybrid fund activity. We are talking to 
some PE managers who are launching 
hedge fund vehicles (with side pockets) to 
take advantage of some of the research 
processes they have in place.”

Where hedge fund administrators are 
seeing real competition for revenue streams, 
however, is with respect to directorship 
services, as managers increasingly look to 
adopt an independent governance board to 
appease institutional investors and regulators. 

Directors Registration and 
Licensing Law
The introduction on 4th June 2014 of the 
Directors Registration and Licensing Law 
(‘DRLL’) means that the Cayman Islands 
Monetary Authority now has a clearer 
picture of Cayman fund directors. Each 
relevant entity is defined in the DRLL as a 
“Covered Entity”. 

Internationally, it is a good move for 
Cayman to have a register of directors to 
be able to take more of a supervisory role 
and blacklist directors, if required; a key part 
of the regulatory theme among authorities 
in other jurisdictions that perhaps Cayman 
was missing. 

CIMA’s intention with the DRLL is to have 
greater control over directors and apply 
greater scrutiny over their activities. From 
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“As we’ve grown to 
approximately USD120billion 
in AuA we’ve been able to 
engage in discussions with 
different types of prospective 
clients that previously would 
have been more challenging 
given a smaller AuA level.”
Jack McDonald, Conifer Financial 
Services
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The debate around appropriate corporate 
governance continues with institutional 
investors, in particular, seeking greater 
insight into the role, responsibilities and skill 
sets of those appointed to the boards of 
corporate funds. 

At the same time, the development of 
advisory committees to perform a similar 
function over the activities of limited 
partnerships appears to be gaining traction, 
again, under the influence of institutional 
investors seeking greater independent 
assessment of the activities of general 
partners and delegated asset managers. 

Colin MacKay is Group Director, Elian 
Fund Services. In his view, this evolution is, 
in part, why attempts to codify the duties 
and responsibilities of those charged with 
oversight could be counterproductive. 
“Far from increasing the effectiveness of 
governance, codification could stifle the 
evolutionary process, which is at the heart of 
the common law concepts of fiduciary duty 
and responsibility,” says MacKay.

Of increasing interest in the discussion 
on independent governance is its application 
to private equity structures. However, one of 
the consequences of independent oversight 
is the greater administrative burden it places 
on a fund, and the greater the cost base the 
more of a drag there is on performance. 

MacKay says it comes down to finding 
the right balance and “prioritisation”. What in 
theory is the optimum level of governance 
and involvement, and what in practice is 
acceptable to all concerned? 

“The counter balance for private equity 
funds has long been the limited partner 
advisory committee (LPAC). The growing 
challenge is that LPAC members are often 
reluctant to assume any form of fiduciary 
responsibility towards the wider limited partner 
base. Equally, they are reluctant to expressly 
approve or ratify the executive actions of 

the general partner or the delegated asset 
manager,” comments MacKay.

Tying together the regulatory interest in 
the sector with the desire of limited partners 
to be informed, but not necessary obligated, 
through LPAC participation, an independent 
governance framework could provide comfort 
for both ends.

This could evolve the same way as it did 
for the hedge fund advisory committee model, 
providing a buffer between the manager and 
the investors on issues like valuation. 

“Big ticket items such as capital 
transactions and valuations are the main 
areas where investors want independent 
oversight in the hedge fund space. For 
private equity, this could extend to proposed 
variations in terms (on topics such as 
strategy change), and commercial aspects 
such as credit facility terms, where short-
term credit facilities may be proposed as 
a more efficient means of covering costs, 
as compared to further capital calls,” 
suggests MacKay. 

A governance board has the potential 
advantage over LPACs of obligating the 
board to consider what is in the best 
interests of the partners and the partnership 
as a whole – the epitome of the oversight 
sought by regulators and investors alike. 
That’s not to do away with the LPAC 
altogether. But looking forward, there is a 
risk to the LPAC that increased regulatory 
scrutiny of the GP and the partnership could 
introduce ‘fiduciary creep’. 

“It’s unlikely that LPs would be 
comfortable taking on an implied fiduciary 
duty. Fundamentally, LPs sit on the LPAC 
to gather information for their own benefit. 
They don’t necessarily want to consider 
what they should and shouldn’t reflect as 
views of other partners. A move to greater 
independent oversight is one that may be 
inevitable,” concludes MacKay. n

‘Fiduciary creep’ could lead 
to independent governance

Interview with Colin MacKay

Colin MacKay, Group Director, 
Elian Fund Services
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“An independent majority is something 
that institutional investors typically look for 
and I have seen voting shares being held in 
trust arrangements more often in the last few 
years. Split boards are certainly used a bit 
more now, but the important question seems 
to be the overall board composition and 
function, which is addressed in the CIMA 
Statement of Guidance (“SoG”) for funds,” 
says Ebanks.

During 2015, DMS added a number 
of US-based independent directors to its 
established team of directors in Cayman, 
Ireland and Luxembourg. 

“The new members of our team come 
from diverse backgrounds including 
serving as a COO of large hedge funds 
and leading Operational Due Diligence 
teams for alternative investments at major 
global banks. 

“Our directorship solutions combine 
market-leading expertise with state-of-the-
art technology and compliance with SEC 
fund governance standards. In addition, we 
provide fund stakeholders with transparency 
and accountability with unique reporting 
systems, such as our Fund Governance 
Transparency ReportSM, which shows the 
governance “touch points” in a specified 
period, and Independent Directors’ ReportSM 
(“IDR”). The IDR provides confirmations 
regarding issues of concern to prospective 
investors (e.g. no material litigation or 
regulatory issues) from an independent 
source,” adds Ebanks.

Such is the demand for independent 
directors to sit on split boards that in recent 
times the Cayman Islands has seen a 
number of directorship firms open shop. 

director to keep those details current. This is 
an important provision for the regulator (and 
investors) when funds are in any type of 
distressed situation and communication with 
all directors is essential,” comments Don W. 
Ebanks, Managing Director, DMS Offshore 
Investment Services Ltd, the Cayman Islands’ 
most recognised and established fund 
governance group. 

Independent directors & split boards
One important driver behind the adoption 
of independent boards of directors is that it 
helps fund managers to demonstrate best 
practices to investors, and remove any threat 
of duplicity that an internal board of directors 
might potentially create. Independence is 
the name of the game, and this is proving 
to be propitious for the islands’ directorship 
services community. 

Ralph Woodford is one of the co-founders 
of ICG Management Limited (‘ICG’). In his 
view, it is better to have a complementary 
mix of expertise that, collectively, 
brings independent directors of various 
backgrounds and levels of experience to 
bring to the table.

“We don’t believe there is, or needs to 
be, a prescriptive formula for “1 accountant, 
1 lawyer and 1 portfolio manager/risk 
manager”. What matters more is the 
complementary blend of individuals’ general 
industry experience, specific hedge fund 
director experience and practical knowledge 
of how investment funds operate. This blend 
of skills and experience allows for insightful 
and thought provoking discussion of issues 
facing hedge funds today and effective 
corporate governance,” says Woodford.

In November 2014, Walkers released their 
Global Hedge Funds Outlook 2015 survey. 
According to the survey, combined boards 
(utilising both independent directors and 
internal directors) made up 67 per cent of 
Cayman funds registered in 2014, compared 
with 52 per cent in 2013. 

Approximately 81 per cent of combined 
boards were found to have a majority of 
independent directors, although Ebanks 
questions this. Whilst he contends that the 
use of independent directors has become 
the norm, “a majority of independent 
directors on offshore fund boards is not yet 
universal. 

INDUSTRY

 28

“The register maintained by 
CIMA under the DRLL, which 
includes contact details, is 
a useful tool as the law 
does place an obligation on 
the registered or licensed 
director to keep those 
details current.” 
Don W. Ebanks, DMS Offshore 
Investment Services Ltd
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Increased use of ‘funds-of-
one’ among hedge funds

Interview with Susan Lock
Susan Lock is a partner in the investment 
funds team at Campbells, a leading Cayman 
Islands law firm which has been established 
for over 45 years, advising on both Cayman 
Islands and British Virgin Islands law.

She observes that the launch environment 
for new funds and emerging managers has 
become “manifestly harder, more competitive, 
costly and more time consuming”. Fund 
launch costs are rising, primarily because of 
the increased need to meet regulatory and 
compliance reporting and investor scrutiny.

“Investment managers now have to not 
only show a compelling investment strategy 
and a proven track record but they also have 
to show sophisticated systems, controls, 
policies and procedures that support their 
business structures. That is putting pressure 
on emerging managers. They have to 
structure their products to satisfy institutional 
investors and answer due diligence requests 
regarding all aspects of their business and 
structuring, rather than simply answering 
investment strategy questions,” says Lock. 

One of the consequences of these 
increased costs is that investment managers 
are becoming more aware of where their 
potential investors are based and may 
launch funds in different jurisdictions at 
different times. Rather than create a Cayman 
master offshore/onshore feeder structure 
from day one, managers may opt to launch 
an onshore fund first to build traction, before 
deciding to add a Cayman feeder vehicle.

“What we have also seen is emerging 
managers using platforms which may 
operate as a segregated portfolio company 
with each manager establishing a portfolio 
as a sub-fund within the SPC. Smaller 
investment managers who cannot guarantee 
a large initial AUM may gravitate to fund 
platforms with the primary reason being 
cost saving. But while they are saving on 
upfront set-up fees and expenses, they 
may actually pay more from an ongoing 

cost perspective as these platforms may be 
expensive with potential escalation in service 
provider fees.”

Investing in a commingled fund exposes 
investors to fund performance risk if the 
manager receives redemption requests and 
is required to force sell positions. With a 
fund-of-one, investors are insulated from that 
commingled risk. Funds-of-one established 
in Cayman fall outside of the definition of 
‘mutual fund’ under Cayman Islands law and 
are not, therefore regulated by CIMA. 

Lock says that she is seeing signs of 
increased use of this fund structure among 
hedge funds. 

“We are also seeing established managers 
offering managed accounts and fund-of-one 
arrangements. Sometimes such funds are 
structured with segregated portfolios for 
individual investors but such vehicles can 
be difficult to administer and manage from 
a contractual perspective so they are not 
without their problems,” comments Lock.

Alternatively, a fund-of-one co-investment 
strategy may be structured in the same 
way as the original fund with any 
co-investment strategy. However, the fund 
and the investment manager must ensure 
that it maintains adequate disclosures 
of any conflicts in terms of valuations, 
co-investments or expenses.

“In terms of disclosures, funds need 
to ensure that all of their documentation 
– not just their offering documents but 
all of the marketing documents, investor 
communications, etc – contain clear, 
consistent messages about the manager 
and the investment strategy. In addition 
there needs to be full and clear disclosures 
with regards to expenses and adequate 
disclosures as to any potential conflicts 
with regards to expenses, valuations, 
co-investments and self-dealing with regards 
to the investment manager and their key 
personnel,” concludes Lock. n

Susan Lock, partner, Campbells
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provision of independent non-executive 
directors to hedge and PE funds, with a few 
ancillary services such as board support 
services also on offer. Additionally, we 
provide corporate and fiduciary services to 
SPVs utilised in capital markets transactions.”

Independent boards for PE funds…?
It would appear that the hedge fund 
community’s desire to incorporate 
independent directors into their board 
composition is proving manna from heaven 
for directorship firms. One future driver, 
which could further increase demand for 
their services in Cayman, is the gradual 
adoption of governance boards by PE 
managers as an adjunct to the Limited 
Partnership Advisory Committee (LPAC). 

Adopting a similar approach to that 
applied to advisory committees for hedge 
fund limited partnerships, the private equity 
equivalent could be a form of governance 
board comprised of a combination of GP/
manager appointed members and members 
independent of the GP/manager, with the 
specific role and responsibility for overseeing 
the actions of the GP/manager in its 
dealings in the assets of the partnership. 

“Many of the independent directors 
offering services in Cayman bring expertise 
developed in large international law firms, 
investment houses, administrators and 
brokerage firms and the directorship 
services firms here are recruiting a wider 
pool of talent to broaden the range of 
experience they can offer to fund managers,” 
observes Mulry.

Crestbridge is one such firm that has just 
opened an office in Cayman with Jonathan 
Bain, Director of Crestbridge (Cayman) 
confirming that they are already serving on 
a number of split boards for larger, more 
established managers with institutional 
investors.

“That being said, there are still a 
number of funds that choose to utilise a 
board composed of two directors from 
one professional services firm, with a 
third director from the Manager. From our 
perspective, the fact that we bring different 
skill sets and backgrounds as compared with 
other directors, places us in an ideal position 
to benefit from boards diversifying their skill 
sets or otherwise moving to split board 
compositions,” says Bain.  

“Our core services, initially, will be the 
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Cayman LLC proof that 
Cayman is listening to 

US managers 
Interview with Matt Mulry

The Cayman Islands Government published 
The Limited Liability Companies Bill, 2015 
on 18 December 2015 which, when enacted, 
will provide for the introduction of a new 
Cayman legal vehicle, the Cayman Limited 
Liability Company (LLC). The draft legislation 
closely aligns the Cayman LLC to the United 
States’ Delaware LLC model which will 
mean that the new structure will be instantly 
recognisable to the US market. This is a 
significant development for Cayman.

“The introduction of the Cayman LLC will 
be an important step for Cayman and will 
represent an entirely new corporate form 
for managers and investors to use in their 
fund structures,” says Matt Mulry, Partner, 
Financial Services, Dillon Eustace (Cayman). 

Mulry says that the view among industry 
practitioners is that the Cayman LLC might 
in many cases be a vehicle better suited 
to the Cayman investment fund product 
than a Cayman exempted company, limited 
partnership or unit trust. 

“The introduction of the Cayman LLC is 
likely to have a big impact in Cayman and 
among those managers and professional 
advisers who use the Cayman Islands for 
their hedge fund and private equity fund 
structures. It is likely to gain immediate 
recognition with US lawyers and US fund 
managers and to have an immediate 
application in US master feeder structures. 

“The Cayman LLC will have the structural 
flexibility of a limited partnership, but, 
crucially, unlike a Cayman exempted limited 
partnership the LLC will have a legal 
personality separate from its members,” 
explains Mulry. The fact that it has a 
legal personality is likely to assist with 
international tax structuring.

Mulry notes that the US LLC has, since its 

introduction, become one of the most popular 
corporate forms in the US and believes 
that the Cayman LLC could well become 
one of the most popular corporate forms in 
Cayman. The draft legislation provides for 
the conversion of exempted companies to a 
Cayman LLC, for the merger of companies into 
a Cayman LLC and for the redomiciliation of 
foreign entities into Cayman as a Cayman LLC.

“It will give US managers the ability to 
use the Cayman LLC structure in a way 
that is familiar to US investors,” says Mulry. 
“Wide flexibility will be available to craft the 
constitutional document of a Cayman LLC to 
allow bespoke terms to be created to meet 
the needs of investors and manager.

“The LLC will be capable of being 
operated on the capital commitment 
and contribution model used in a limited 
partnership structure. The partnership, 
currently, is the preferred vehicle for private 
equity funds but I do think hedge funds 
will also find benefits in using the Cayman 
LLC; for example, the more straightforward 
valuation and administration of the Cayman 
LLC as a corporate entity which represents 
its investor’s interests in a capital account 
rather than a fixed number of shares.”

By introducing the LLC legal vehicle, 
Cayman is demonstrating that it is looking to 
further support the needs of its biggest and 
most important market; the US. 

“The introduction of the LLC is a welcome 
reminder that the Cayman Government 
and Regulator is actively engaged with 
those involved in the international funds 
industry and is committed to positively 
supporting those market participants whilst 
at the same time meeting international calls 
for greater transparency and regulation,” 
concludes Mulry. n

Matt Mulry, Partner, Financial 
Services, Dillon Eustace 
(Cayman)
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“This would not replace the primary 
function of the LPAC, which would remain 
the conduit for limited partners and GPs/
managers to discuss and debate commercial 
strategy, priority and planning, but would 
avoid the perceived expansion of the 
LPAC’s role into areas of executive approval, 
ratification or waiver,” says MacKay.  

“The LPAC serves a different purpose; 
when you’ve got a limited number of 
investors, as is often the case in private 
equity, from a General Partner perspective 
you want to give the LPs a clear line of sight 
into the investments and also the strategy 
that you intend to apply in future. Limited 
partners like to see that. So the LPAC would 
remain in place, even if PE managers start 
to eventually adopt a governance board, as 
it serves as a vital link between the GP and 
the limited partners.”

MacKay confirms that Elian Fund Services 
have already been engaged by a few PE 
managers on this matter, and are entering 
discussions with investors currently investing 
through traditional PE-style structures, who 
wish to find out what could be done with 
respect to independent oversight. 

AIFMD impact on directorship activities
Increased regulation is, in many ways, 
the “new normal” and is fairly bedded in, 
according to Ebanks. He says that whilst 
DMS directors spend more time focused 
on regulatory issues, “it’s not a dramatic 
change”. 

“AIFMD is one of the most important 
pieces of regulation, as improper marketing 
to EU investors can come with significant 
penalties. 

“One issue that I saw last year was 
a quarterly market update for one fund 
that mentioned the manager’s new fund 
with a short description of the strategy. I 
immediately checked if there were any EU 
investors and raised the issue with the 
manager, noting that such information may 
be considered marketing under AIFMD 
and should be removed. Directors don’t 
have to be experts on every issue, but 
having a basic awareness is essential as 
we are ultimately responsible for regulatory 
compliance,” explains Ebanks.

This is why, in Woodford’s view over at 
ICG, it has become more important to have 

multiple levels of board monitoring to allow 
the most effective corporate governance 
overview of a fund. 

“Working with the fund’s corporate 
secretary to keep a schedule of board 
monitoring, or forward-looking action points, 
ensures there is a robust governance 
process in place and that the requisite 
reports are available for the board members 
at each board meeting.

“There’s typically an annual review cycle 
that pertains to reviewing the valuation 
policy and can encompass reviewing the 
fund administrators (both in person as well 
their SOC 1 report as the quality of their 
reporting). With managers being becoming 
more regulated, the SEC and CFTC have 90- 
and 120-day filings and more compressed 
filing deadlines for fund’s financial 
statements, versus 180 days at CIMA for 
regulated funds, so the timelines can be tight 
for those audits,” states Woodford.

In conclusion, MacKay suggests that 
whilst AIFMD is not having any “direct 
impact” on Cayman directors, there is an 
evolution underway in key areas such as risk 
assessment and management, regulatory 
compliance, FATCA/Common Reporting 
Standards data collection and reporting, 
cybersecurity and management controls, 
strategy adherence and investor relations. 

“Combined, these topics increase the 
technical discussions at board meetings and 
they are also driving an increased frequency 
for board meetings, given the scope of 
some of the topics and the propensity for 
circumstances to change over shortened 
periods,” concludes MacKay. n

“We have seen a substantial 
uptick in hybrid fund activity. 
We are talking to some PE 
managers who are launching 
hedge fund vehicles (with 
side pockets) to take 
advantage of some of the 
research processes they 
have in place.”
Daniel Leblond, Conifer Financial 
Services
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