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“The Statement of Guidance itself is not 
directly enforceable by CIMA, although 
CIMA will look to the Statement of Guidance 
as a guide should CIMA need to consider 
whether the direction and management of a 
regulated mutual fund has been conducted 
in a “fit and proper manner” as required 
by the Mutual Funds Law,” says Chris 
Humphries, Managing Director, Stuarts 
Walker Hersant, a leading Cayman Islands 
law firm.

“It is imperative that Cayman not only 
has sufficient regulation to be considered 
relatively safe and stable for investors but 
also to provide practical, user-friendly advice 
on the practical operation of the laws to 
such funds in order to maintain Cayman’s 
position as the premier jurisdiction to 
incorporate a fund.

“Accordingly, the issue of the Statement 
of Guidance will further enhance Cayman’s 

On 6 December 2013, after a period of 
consultation with industry practitioners, the 
Cayman Islands Monetary Authority (CIMA) – 
the Islands’ financial regulator – released its 
Statement of Guidance for Regulated Mutual 
Funds (‘SoG-MF’). 

In essence, the SoG-MF codifies and 
sets guidance on the minimum corporate 
governance standards required by operators 
of regulated mutual funds (directors, general 
partners) and gives the operators a clear 
understanding of their primary duties. 

CIMA expects the oversight, direction and 
management of a regulated mutual fund to 
be conducted in a fit and proper manner 
in accordance with the Mutual Funds Law. 
The Statement of Guidance seeks to provide 
the governing body of a regulated mutual 
fund and its operators with guidance on the 
minimum expectations for the sound and 
prudent governance of the mutual fund.

Split boards favoured 
as fund governance 

intensifies
By James Williams

Overv ieW
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reputation for seeking to balance effective 
regulation with pragmatism.” 

Directors registration and licensing law
Currently, there is a continued trend towards 
enhancing the overall corporate governance 
of Cayman hedge funds. The look and feel 
of boards of directors is more focused, more 
independent, whilst the introduction on 4 
June 2014 of the Directors Registration and 
Licensing Law by CIMA means that CIMA 
now has a clearer picture of Cayman fund 
directors. Each relevant entity is defined in 
the DRL Law as a “Covered Entity”. 

“The rationale for the Law is founded 
in the Cayman Government’s initiative to 
continually enhance standards of corporate 
governance and increase transparency in the 
sector,” says Humphries. 

“The register noted in Section 23 of the 
Directors Registration and Licensing Law, 
2014 is basically a housekeeping provision 
since all registered, professional and 
corporate directors are directly regulated 
by the Cayman Islands Monetary Authority 
(CIMA) under this law. The register is the 
means by which CIMA keeps track of 
such persons. We consider this to be both 
customary and useful,” comments Don 
Ebanks, Executive Director, Chief Compliance 
Officer, DMS Offshore Investment Services, 
Cayman’s leading fund governance firm 
serving client funds with assets in excess of 
USD330bn.

On or before 15 January 2015, each 
registered or licensed director (whether they 

are a natural person or corporate director) 
must provide CIMA with information in a 
prescribed form and pay their annual fee 
for 2015. Failure to pay the annual fee by 
15 January 2015 will give rise to a penalty 
surcharge of one-twelfth of the annual fee for 
every month or part of a month that the fee 
remains unpaid. 

There are categories of professional 
directors who are exempt from licensing. 
For example, directors and employees of an 
entity that holds a Companies Management 
license have the benefit of the Section 16(1) 
exemption. There is a similar Section 16(2) 
exemption available to many managers.

“I think the DRL is helpful. The obvious 
scenario that CIMA is looking to avoid is one 
where individuals who are unqualified, have 
been guilty of some past misconduct or have 
perhaps been subject to serious sanction 
by foreign regulators find their way onto the 
boards of new Cayman funds. Previously 
CIMA would have had no way to hold up the 
registration of funds with such individuals on 
the board. Now it can, as potential directors 
need to register with and be vetted by CIMA 
in advance,” comments Neal Lomax, Partner, 
Mourant Ozannes.

This mechanism enables CIMA to at 
least guard against directors who have 
perhaps previously had market or regulatory 
infractions and this gives further protection 
to the end investors; many of whom are 
themselves taking much more interest in 
who the directors are and what their core 
expertise is.  9
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Cayman Islands exempted limited 
partnerships (“ELPs”) are currently riding 
the crest of a wave. Consistently a popular 
form of investment vehicle for hedge and 
especially private equity funds, 2013 saw a 
record 2,368 ELPs formed and registered 
in the Cayman Islands, and with the tally 
of new registrations in the calendar year to 
November 2014 already standing at 2,580, 
that record is set to be eclipsed this year. 

In degree this popularity is explained by 
strong demand for Cayman Islands vehicles 
for use in offshore transactions as a result of 
a combination of Cayman’s robust regulatory 
laws, neutral tax status and well established 
and understood commercial jurisprudence 
rooted in English common law principles, but 
that is only part of the real story. Cayman 
partnerships are popular because of their 
unique potential to combine freedom of 
contract with a statutory framework which 
provides key investor protections, most 
notably limited liability.

First, a few basics: a Cayman ELP is a 
creature of contract and agency principles, it 
does not have separate legal personality and 
must act through a general partner (“GP”). 
With an ELP, limited partners (“LPs”) have 
limited liability provided they do not become 
involved with the conduct or management of 
the business of the partnership. 

A Cayman partnership, like a company, 
can have perpetual duration, but unlike a 
company a partnership is not bound by 
corporate maintenance of capital rules which 
operate to restrict the circumstances in 
which capital can be returned to investors. 
Subject only to solvency, the limited 
partnership agreement (“LPA”) governs 
how much, when and how capital can be 

distributed. It is this contractual flexibility 
which allows the complicated waterfall 
distributions common to modern private 
equity deals to be easily accommodated 
within a Cayman ELP structure.

Provided LPs do not intermeddle in the 
business or management of the ELP, they 
will have limited liability, meaning in general 
terms the risk for the LP is limited to the 
amount it has agreed to invest. 

Even so, the Exempted Limited 
Partnership Law, 2014 (the “ELP Law”) sets 
out “safe harbours” which provides that 
the carrying on of certain activities, such 
as consulting with the GP, will be deemed 
not to amount to carrying on the business 
of the ELP and limited liability is therefore 
preserved. Better yet, the ELP Law provides 
that even if an LP acts outside one of the 
extensive list of safe harbours and, to that 
extent, takes part in the conduct of the 
business its limited liability will only be lost 
if a third party reasonably believes that LP in 
fact to be the GP. 

In practical terms this means that it is 
highly unlikely limited liability would be 
lost provided an LP does not deal with 
third parties on behalf of the ELP or its GP. 
Further, the LP can ask for such protections 
internal to the ELP it believes are necessary 
to safeguard its investment and those 
can be reflected in the LPA. This feature 
allows for the use of investor populated 
panels or committees, often called limited 
partner advisory committees, to balance the 
management powers of the GP.

Investor protection is also provided 
through the GP’s statutory standard of 
behaviour. The GP is required at all times 
to act in good faith and, subject only to 

Perfect partnerships – 
Singing the praises of 
Cayman Islands ELPs

By Nicholas Butcher

Nicholas Butcher, partner 
and head of Cayman Islands 
Investment Funds group at 
Maples and Calder

Maples  aNd Calder
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to the LPA. All these illustrate the ability of 
the partners to write their own commercial 
deal with minimal prescriptions from the 
general law.

An ELP is also a very flexible structure in 
its own right: it can be transferred into or out 
of the jurisdiction; overseas companies and 
partnerships can act as the GP; it can be 
tax transparent and serve as a flow-through 
entity; or a check-the-box election (form 
8832) can be made to treat the partnership 
as a corporation for tax purposes in the 
United States. 

In addition to LP committees, corporate 
governance structures, including 
independent directors and split boards can 
be incorporated at the level of the GP (if a 
corporate GP is used).

Cayman ELPs provide the flexibility to 
combine the parties’ required deal terms 
with robust limited liability and other statutory 
investor protections and at the same time 
with minimal additional overlay mandated by 
Cayman Islands law. This creates the ability 
easily and efficiently to translate contractual 
documentation used in onshore partnership 
arrangements for use with Cayman Islands 
partnership structures, which in turns gives 
the sponsor the best of both worlds in 
planning international transactions. Against 
this background, we can expect further 
records for the use of Cayman ELPs to be 
broken in years to come. n

Nicholas Butcher is a partner at Maples 
and Calder and head of the firm’s Cayman 
Islands Investment Funds group. He 
advises on all aspects of investment funds, 
specialising in both hedge fund and private 
equity transactions. Nicholas has extensive 
experience of corporate, partnership and 
trust structures (including Japan focused 
retail funds) and also advises with respect to 
securities investment business law as well 
as listings on the Cayman Islands and other 
worldwide exchanges.

December 2014
© MAPLES AND CALDER
This article is intended to provide only 
general information for clients and 
professional contacts of Maples and Calder. 
It does not purport to be comprehensive or 
to render legal advice.

the express provisions of the LPA, in the 
interests of the ELP (for which read the 
LPs). This anchors the GP, and the conduct 
of the management and the business of 
the ELP, to a fiduciary foundation whilst 
allowing the partners to settle through the 
terms of the LPA exactly how that duty 
should be acquitted. This, for example, 
permits the issue of side letters (good for 
the management of the ELP) with confidence 
with respect to their enforceability (good for 
the investor receiving the side letter). 

Since the introduction of the ELP Law 
this year, for the first time the statute 
now confirms that, again subject to the 
express terms of the LPA, neither LPs 
nor the members of LP committees owe 
fiduciary duties.

The statutory clawback provisions under 
the ELP Law also offer certainty and security 
to LPs. These govern the circumstances 
in which an LP may be required to return 
capital to the ELP in the case of its 
insolvency. 

Since the revisions to the ELP Law this 
year, an LP will only be subject to clawback 
if a payment of capital was made at the 
time the ELP was insolvent and the LP had 
actual knowledge of that insolvency. The 
jeopardy period runs for six months from the 
date of the original payment. This is another 
example of robust investor protection under 
Cayman’s ELP regime.

The new ELP Law has embraced 
principles of freedom of contract. For 
example, the mechanics for the admission of 
new partners and the transfer of partnership 
interests have been simplified in that, 
provided the admission or transfer takes 
place in accordance with the terms of the 
LPA, it will be valid without the need for 
further formalities. 

Similarly, sanction provisions, for 
example for failure to honour capital 
call commitments, will be enforceable in 
accordance with their terms regardless 
of common law principles with respect to 
striking down penalty provisions. 

Another example of freedom of contract, 
also introduced this year into Cayman 
Islands law through the Contracts (Rights 
of Third Parties) Law, is the ability in the 
LPA to provide for enforceable third party 
rights even if that third party is not a party 

Maples  aNd Calder
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if the director is sitting on a large number 
of funds that all get suspended at the same 
time? That’s where these jumbo directors will 
start feeling the heat and where the process 
might come unstuck. 

“That is where the tension potentially lies,” 
says Subiotto.

Shameer Jasani, also a Partner at Ogier, 
says that ultimately it comes down to a 
question of capacity. “What I would say in 
defence of the jumbo directorships is that 
at Ogier, we are seeing managers and 
investors looking for complementary boards 
of directors as part of the trend to truly 
mix boards, and create real independence. 
That might include an ex-lawyer and an 
ex-administrator, for example, but it might 
also include a more niche director services 
provider and someone who has a more 
leveraged model, providing the benefits of 
both models. We’ll see how it plays out but 
at the moment there seems to be room for 
everyone.”

Although not yet available, consideration 
has been given to a directorship database to 
enable investors to search for fund entities 
and obtain details on the board composition. 

“That will allow the industry to self-
regulate because if and when that becomes 
available the big institutional investors 
performing their due diligence will make 
sure they know how many funds a director 
holds and if they are not comfortable with 
that number they won’t invest in the fund,” 
adds Lomax.

“From a good governance perspective, it 
gives CIMA the ability to have a better feel 
for the directors, especially the investment 
manager directors and those sitting on 
multiple funds. It will help them gather their 
own internal statistics. As for the fees, we 
should remember that there is a degree of 
administration required. CIMA is not as big 
as some European regulators and needs 
the cash to implement it properly,” says 
Ingrid Pierce, Global Managing Partner at 
Walkers (Cayman).

Could the Registry, with its improved 
directorship transparency, lead to a 
reduction in the number of directorships 
held by individuals? In particular professional 
directors for whom sitting on boards is a full-
time occupation?

“CIMA has resisted until now imposing 
any sort of cap on the number of 
directorships that local independent 
directors have. I think that is a sensible 
approach to take because counting the 
number of directorships in a useful way 
and determining what constitutes too high 
a number is not easy. Within any particular 
fund structure there may be different entities, 
which invest in the same strategy and are 
all related. An independent director might 
argue that numbers of ‘relationships’ should 
be counted rather than appointments to 
individual boards,” says Lomax.

The suitability of “jumbo directorships” has 
been debated at length and attracted media 
headlines but as Giorgio Subiotto, Partner at 
Ogier (Cayman) points out, a directorship is 
a personal appointment. 

“There are personal liabilities attached to 
it if you don’t carry out your responsibilities 
as the law requires you to do. It’s therefore 
up to the individual directors to decide if 
they are up to the job. Directors that run 
“jumbo directorships” are comfortable taking 
on large numbers because they have the 
processes and procedures in place, and the 
infrastructure, to cover a large number of 
directorships while still fully carrying out their 
duties and responsibilities.

“I don’t think CIMA will therefore seek 
to limit the number of directorships. Where 
it could become an issue, and is perhaps 
what institutional investors will be looking 
at, is in the context of a serious financial 
event impacting the markets like 2008. What 

5 “Even before we have 
conversations with managers 
about who they might consider 
suitable for an appointment 
to the board, they will often 
tell us, ‘Okay, so we need to 
appoint independent directors 
don’t we?’ In the case of a 
Cayman fund it’s not legally 
required, it’s just become 
standard practice.”
Ingrid Pierce, Walkers
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not expect directors to be reviewing PB 
statements on a weekly basis to see 
whether transactions reconcile; rather, they 
would expect the directors to have two 
to four board meetings a year to receive 
reports from the various service providers 
being used by the fund, and in the interim, 
investigate anything unusual that comes to 
their attention. 

“What institutional investors are keen 
on is having someone on the fund’s 
board that they can speak to if and when 
a crisis occurs. They want an active line 
of communication at the top level of the 
management of the fund,” comments 
Subiotto. 

The Exempted Limited Liability Company
From a product evolution perspective, draft 
regulation relating to the creation of an 
Exempted Limited Liability Company (“ELLC”) 
continues to make progress. Indeed, it is 
anticipated that ELLCs will, in the near future, 
be available as an alternative legal form 
of vehicle for the formation of funds in the 
Cayman Islands. 

Currently, it is not possible to form LLCs 
in the Cayman Islands. The solution is to 
merge the relevant LLC into a newly formed 
Cayman Islands company, pursuant to which 
the rights and obligations of the LLC vest in 
the surviving Cayman Islands Company, and 
the source LLC is dissolved, in accordance 
with the laws of the Cayman Islands and 
those of the source LLC. 

Mourant Ozannes has assisted on a 

Split boards favoured by managers
In November 2014, Walkers released their 
Global Hedge Funds Outlook 2015 survey. 
What is clear from the survey is that split 
boards are now being favoured by managers 
as opposed to purely independent boards. 
Combined boards (utilising both independent 
directors and internal directors) now make 
up 67 per cent of Cayman funds registered 
in 2014, compared with 52 per cent in 2013. 
Approximately 81 per cent of combined 
boards have a majority of independent 
directors according to the survey’s results.

“It has been a subtle but gradual change 
over the last few years to get to that 
point,” says Pierce. “Even before we have 
conversations with managers about who they 
might consider suitable for an appointment 
to the board, they will often tell us, ‘Okay, so 
we need to appoint independent directors 
don’t we?’ In the case of a Cayman fund it’s 
not legally required, it’s just become standard 
practice.”

Another key finding, which further extends 
the narrative arc in respect to increased 
corporate governance, is that managers of 
Cayman funds are preferring to use directors 
from more than one service provider: 65 per 
cent compared to 57 per cent in 2013. 

This demonstrates that managers are 
not just randomly selecting independent 
directors, they are selecting the most 
suitable ones that have the right skill set and 
experience to add value to their strategy. 

“Managers are being much more 
particular about it. One of the things we are 
seeing is that in discussions with potential 
independent directors managers are really 
drilling down to understand what experience 
they have. It used to be common to have 
two directors from the same shop; that was 
pretty standard. Nobody really questioned 
that in the past so that is something that has 
clearly evolved in the last couple of years,” 
states Pierce.

Subiotto notes that with US managers, 
whereas previously the two independent 
directors were used on the boards of feeder 
funds for tax reasons, now the focus is 
very much on what they are doing; what 
independence are they bringing to the table? 

“Investors aren’t necessarily looking 
for directors to intervene in the executive 
management of the company. They would  14
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Recent trends in 
corporate governance

By Giorgio subiotto & shameer Jasani

We have witnessed a clear evolution in 
how the composition of boards of directors 
on Cayman investment funds has been 
structured. 

The concept of using independent 
directors is not new. Many US managers 
have used them on their boards of the 
feeder fund, in large part driven by US 
tax rules to do with investment fees and 
deferral rules. It was a pure tax planning 
device, where little thought was given to 
the selection of the directors so long as 
they weren’t related to the Investment 
Manager. 

But this check the box approach, using 
a couple of independent directors from 
one service provider, has evolved quite 
significantly since 2007. The abolition of 
the deferral rules and the ’08 crisis have 
driven this evolution so that now the focus 
on corporate governance is driven by a real 
desire by institutional investors to see strong 
governance at the helm of the funds they 
invest in. 

The trends that we see as a result of that 
evolution are the following:

It’s much more common now to have an 
independent board
Indeed, it has become the norm. It’s very 
rare to see a non-independent board and 
even if one does see one, the manager will 
typically be focused on how they want to 
structure its board of directors further down 
the line. 

Investors have started to look more 
closely at the composition of independent 
boards. They want to see the independence 
that a director brings to the non-executive 
management of the fund, as opposed to an 
independent board being used simply for tax 
purposes.

Specifically, institutional investors are 
looking for people on the BOD that they can 
communicate with. They want to know that if 
another financial crisis arises that they have 
people they can call in to and find out what 
the fund is proposing to do, and, possibly, 
make suggestions as to what solutions the 
board may wish to consider.

Independence from both the manager 
and other directors 
Investors increasingly expect to see directors 
who are not connected to either the 
manager or themselves. At Ogier, we are 
seeing the emergence of split boards. At the 
time of set-up, in order to market the fund as 
an attractive proposition a manager will look 
to establish a board of three directors; where 
one will be representative of the manager 
and the other two will be carefully selected 
from different independent service providers. 

Greater attention to corporate 
governance at the Master Fund level
Due to changes in Investment Manager tax 
deferrals in the US, more funds are being set 
up as master/feeder structures where the 
fee allocations are being done at the Master 
Fund level in a way that is beneficial from 
a US tax perspective for managers. That 
has given rise to the concern that, since 
the Master Fund holds all the assets, there 
needs to be proper corporate governance at 
that level. 

Initially, these corporate governance 
concerns drove Master Funds to be set up 
as companies in the Cayman Islands so that 
the same board would sit at both levels. In 
the past year, we’ve seen a greater move 
towards the use of partnerships at the 
Master Fund level for a number of reasons. 

Giorgio Subiotto & Shameer 
Jasani, Partners, Ogier 
(Cayman Islands)
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It is the opinion of Ogier that it will 
become more important and more 
mainstream to have independent governance 
at both the Master fund and feeder 
fund level. 

As to what is driving this need for greater 
focus on corporate governance, there are a 
number of reasons. There was a backlash 
in the aftermath of the financial crisis. A lot 
of institutional investors suddenly realised 
the key management role that a board plays, 
especially in times of crisis. It is the board, 
for example, that will decide on whether or 
not to suspend.

At the same time, there has been 
an emergence of a growing number of 
independent directorship providers. Indeed, 
we are seeing some of the big institutional 
investors now using lists of independent 
service providers. When they visit fund 
managers, they are requiring them to appoint 
directors from those approved lists. 

One start-up in New York, for example, 
that Ogier has been advising, has spent 
a lot of time thinking about a corporate 
governance manual prior to launch or 
formation: how often are board meetings 
going to be? What should be discussed 
in these meetings? The client has found 
that this is essential to gain credibility with 
investors.

The focus and composition of 
independent boards has become a much 
more salient issue. This is not, however, 
a trend that solely applies to new fund 
managers. 

Over the last six months, a number of 
existing clients have come to Ogier to help 
mix up the board of directors to their existing 
fund(s). When we talk to them about why 
they are doing this, the answer, almost 
unequivocally, is because they are looking 
to get proper traction with investors. This 
is because one of the questions they are 
fielding is, ‘How do you show your real 
independence?’ 

At both the feeder and Master Fund 
level, corporate governance is in train and 
the model will keep evolving. One of the 
interesting points to note is that US mutual 
funds have a very structured corporate 
governance regime. We are fascinated to see 
how this will play out, going forward, in the 
hedge fund industry. n

This has given rise to an interesting trend: 
How to replicate within a partnership at 
the Master fund level the same corporate 
governance controls that exist on the 
corporate side?

We are seeing three solutions to address 
this shift. 

First, we’ve worked with a number 
of funds where the General Partner of 
the partnership has been set up as a 
Cayman company. In this arrangement, the 
independent BOD of the feeder goes on to 
the board of the GP. The decision-making 
is made by the independent directors and 
the board looks very much the same for 
the GP. 

The norm, however, is not to use a 
Cayman GP but rather to establish the GP as 
a Delaware LLP. 

The main driver for this is tax. As the 
Investment Manager might wish to own an 
equity interest in the GP, owning shares of a 
foreign company can give rise to CFC issues 
for US managers in the US even though they 
might not be receiving any income from that 
equity interest. 

In this context of setting up a Delaware 
LLC, there are two solutions.

The first is what we refer to as falling 
within the matrix of the partnership 
agreement where the GP establishes an 
advisory board or committee. Ogier has done 
a lot of work on the types of issues that GPs 
would make decisions on and what aspects 
of that decision-making process should be 
done in consultation with the advisory board 
or committee. 

One of Ogier’s new clients, for example, 
has already settled on an advisory board 
and its composition for the Master Fund 
prior to launch or formation of the Master 
Fund. Investors want to know who the 
independent members are, what their 
independence, seniority and experience 
are, etc. 

The second solution is what we refer to 
as falling within the matrix of the GP itself. 
Typically, Delaware LLCs have minimal 
operating agreements. However, we are 
starting to see more elaborate agreements 
that are defining decision-making in greater 
detail and putting on to the structure a 
number of independent members as well as 
the manager.
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Commission does not regard the fund as 
being “established” in the US for purposes 
of Article 13, the upshot is that both the fund 
and its EU counterparty (if indeed it is trading 
derivatives with one) would need to comply 
with both Dodd-Frank and EMIR.

The Managed Funds Association, which 
represents the global hedge fund industry, 
has urged the Commission to address this 
issue swiftly “to facilitate the continued 
vitality of the global derivatives market 
and ensure that market participants are 
not subject to duplicative or conflicting 
regulations in the EU and US”. 

“The problem with Article 13 is that 
it contains a proviso which says that 
at least one of the parties needs to be 
“established” in a third country to be deemed 
in compliance with EMIR. Neither an EU 
bank nor a Cayman fund, for example, is 
established in the US even though the fund 
may be a US person under Dodd Frank.

“This is going to be a significant issue 
with a determination of US equivalence.  I 
don’t believe that it is fair to simply focus 
on where the entity in question is legally 
established. EMIR is subject to a review 
in 2015 and it may well be that Article 13 
faces closer scrutiny because of this strict 
requirement for establishment as opposed to, 
say, being regulated as a US person, which 
would be a more sensible result,” comments 
Matthew Dening, Managing Partner of Sidley 
Austin LLP’s London office. 

This is an EMIR issue more than anything 
else and not something that the Cayman 
authorities can do much about. Nevertheless, 
it shows just how far the tentacles of global 
regulation now extend. n

number of mergers of LLCs with Cayman 
Islands exempted companies, which 
are effectively redomiciliations, this year. 
The LLCs in question have been either 
investment management entities, or entities 
serving as general partners of investment 
fund limited partnerships. In the latter cases, 
the redomiciliation of the general partner 
LLC has been made in tandem with the 
re-registration in the Cayman Islands of the 
relevant fund LP. 

Once the draft bill for the creation of a 
Cayman ELLC is passed, hopefully in early 
2015, this will supersede the redomiciliation 
of LLCs. The draft bill is based on equivalent 
Delaware LLC legislation and therefore 
provides for a legal framework that will be 
familiar to practitioners using Delaware LLCs. 

“Given the position of the Cayman Islands 
as a leading jurisdiction for fund formation, 
and that US counsel and US fund promoters 
have actively been asking for an ELLC 
solution in the Cayman Islands, we believe 
that such a vehicle would be attractive to 
the US funds industry and would enhance 
Cayman’s position in the fund formation 
market. Indeed, such a vehicle might be 
viewed as a premium product. 

“We are of the opinion that a Cayman 
Islands ELLC would be well suited to 
operating as a ‘closed ended’ fund – 
rather than having to look to a Cayman 
Islands exempted company (which can be 
constrained by somewhat dated concepts of 
share capital maintenance) or to a Cayman 
Islands ELP, which lacks a separate legal 
personality,” comments Humphries. 

Article 13 and the issue of 
“equivalence”
One other regulatory update that US 
managers of Cayman funds (and other 
Caribbean funds) need to be aware of is 
the ongoing debate on Article 13 of EMIR 
(European Market Infrastructure Regulation) 
between European regulators and the US. 

In the US, under Dodd-Frank, certain 
alternative investment funds legally 
incorporated outside the US – e.g. a Cayman 
hedge fund – but managed by a US-based 
manager, are to all intents and purposes 
considered “US persons”. 

Unfortunately, this equivalence does 
not extend to EMIR. If the European 

10 “EMIR is subject to a review 
in 2015 and it may well 
be that Article 13 faces 
closer scrutiny because of 
this strict requirement for 
establishment as opposed to, 
say, being regulated as a US 
person, which would be a 
more sensible result.”
Matthew Dening, Sidley Austin
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After signing Model 1 inter-governmental 
agreements (IGA) with both the US and 
the UK in November 2013, in July 2014 the 
Cayman Islands government passed the 
necessary regulations to provide legal 
obligations with respect to US and UK 
FATCA as a matter of Cayman Islands law. 
Also in July 2014, the Cayman Islands Tax 
Information Reporting Authority (‘TIA’) issued 
the first official version of the Cayman 
Islands FATCA guidance notes. 

The next expected development comes 
early next year with the opening of an 
information exchange portal – which foreign 
financial institutions (FFIs) will use to file their 
FATCA reports to the TIA – as well as the 
publication of the reporting template to be 
used by Cayman FFIs. 

“There are a number of obligations that 
reporting financial institutions will need 
to comply with. The first, with respect to 
US FATCA, is to register with the IRS to 
receive their GIIN number, which most of 
our clients have now obtained,” comments 
Neal Lomax, partner at Mourant Ozannes, 
Cayman Islands. “The second is that they 
need to notify the TIA of their status by 
31 March 2015.” 

The key FATCA deadlines for Cayman 
FFIs to be aware of are:
• 31 December 2014: FFIs must have 

registered with the IRS and received their 
GIIN; 

• 31 March 2015: FFIs to notify the Cayman 
TIA of their status; 

• 31 May 2015: FFIs to submit their first 
FATCA report to the Cayman TIA.

“As legal counsel we are assisting clients 
to ensure that the Offering Memorandum 
and also the constitutional and subscription 
documents of the Cayman fund contain 
appropriate disclosures and FATCA-related 
provisions. The offering and subscription 
documentation of a Cayman hedge fund 

needs to make it clear to any new investors 
that the fund entity is subject to FATCA 
and that it will need to obtain due diligence 
information from investors to comply with 
FATCA. It must also clearly state what the 
fund will do with non-compliant investors 
if they don’t provide the necessary 
information,” explains Lomax. 

In a Cayman fund’s constitutional 
documentation, Mourant Ozannes builds 
in the necessary powers to deal with 
non-compliant investors; one example of 
this would be to compulsorily redeem the 
investor. 

Failure to identify such an investor will, 
under US FATCA, lead to the potential 
imposition of a 30 per cent withholding 
tax by the IRS “so the fund must have the 
ability to deal with them very quickly and 
effectively”, states Lomax.

“From a fiduciary standpoint it’s very 
important that our fund clients are aware of 
the need for a proper FATCA compliance 
program to be in place,” adds Lomax.

One point of confusion in the US and 
Cayman has been over whether Cayman 
funds need to appoint a FATCA Responsible 
Officer (‘FRO’). From a strict Cayman legal 
perspective there is no requirement to 
appoint an FRO. However, one is required to 
be listed when applying for the GIIN number 
on the IRS portal. 

“The Cayman government issued a 
release in March confirming that the concept 
of the responsible officer as expressed in 
the US Treasury regulations would not be 
imported into the Cayman legal framework. 
In terms of who oversees compliance under 
FATCA there will be no one size fits all 
approach. 

“In many cases, our fund clients will 
engage a third party service provider to 
advise on the implementation of FATCA 
compliance,” concludes Lomax. n

Cayman fund managers 
prepare for FATCA

interview with Neal lomax

Neal Lomax, partner at 
Mourant Ozannes, Cayman 
Islands
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Championing the 
emerging manager 

interview with derek adler

Derek Adler ACSI is a director and 
founder member of International Financial 
Administration Group (‘Ifina’), which has now 
been around for 17 years providing fund 
administration services to small and emerging 
fund managers as well as large institutional 
clients. Over the last three years, Ifina has 
been successfully running a turnkey fund 
solution in Cayman for managers keen to 
avoid the cost and time to market to launch a 
standalone fund. The umbrella fund structure, 
known as the Primary Development Fund, 
provides a segregated sub-fund arrangement 
and in Adler’s words, acts as a useful 
“stepping stone” for managers to build their 
track record and assets under management. 

Last year, Ifina extended its platform 
capabilities by establishing the AIFMD-
approved Primary European Fund SICAV in 
Malta to cater for managers wishing to target 
European investors from the get-go. 

Ifina charges a set fee of EUR13,000 to 
establish a sub-fund on the platform and 
according to Adler “launching a standalone 
fund would cost double that. We’ll consider 
funds that are launching with as little as 
EUR1-2m.”

“We are trying to make life easier for 
emerging managers and start-ups regardless 
of where they are located,” says Adler. 
“The speed factor is particularly beneficial. 
Because our Cayman umbrella structure is 
already CIMA-approved, a manager can get a 
sub-fund, subject to due diligence, approved 
within three to four weeks. That’s pretty 
rapid for getting a fully licensed fund up and 
running. The normal timeline for a standalone 
fund is typically six to eight weeks.

“This is a real advantage to new 
managers if they have potential investors in 
the pipeline. They may be a small team and 
will want to start trading as fast as possible 
to secure those potential assets.”

Another clear benefit is the avoidance 
of having to go through the hassle of 
opening brokerage accounts, corporate bank 
accounts and such like. Adler notes that 
recently, the whole compliance process of 
opening a corporate bank account to handle 
investor subscriptions, redemptions etc., 
“can take anywhere between four to eight 
weeks”. As many of the executing brokers 
and banks already interact with the Primary 
Development Fund, it’s simply a case of 
opening up an additional sub-account, 
thereby fast tracking the process. 

This ability to leverage off the umbrella 
fund (and in turn its aggregate assets) is 
particularly advantageous to start-ups who 
are finding it increasingly more difficult to 
establish prime brokerage relationships with 
established names as banks begin to feel 
the pressure of Basel 3 regulation. 

“Absolutely. And with all the new rules and 
regulations concerning FATCA, AIFMD, it has 
become a nightmare for smaller managers. 
It’s okay for the bigger established managers, 
they have the depth of capital to handle these 
issues, but for new managers that are looking 
for a leg up to get started there are very few 
choices available to them. 

“A lot of administrators, not just prime 
brokers, will not look at managers beneath a 

Derek Adler, director and founder member of Ifina
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Ifina does not operate a revolving door 
policy. The due diligence performed on 
each prospective manager is tougher 
than most regulators according to Adler, 
thus ensuring that when each client file is 
submitted to CIMA they know that every 
T has been crossed and every I has been 
dotted. This helps to further speed up the 
approval process.

Many start-ups believe it’s a 
straightforward process to set up a fund. 
They don’t necessarily appreciate the 
difficulties involved; dealing with lawyers, 
appointing service providers, getting service 
level agreements in place and so on. 

“The beauty of using a firm like Ifina is 
that we project manage the whole process. 
The costs are low because we know the 
format. We know what CIMA want. We deal 
with 20 to 25 different executing banks/
brokers. We review all the legal documents. 
All said and told, it saves a lot of time. 

“Everything is therefore taken care of 
under one roof,” says Adler.

Daily Indicative NAV
One final benefit to using the Primary 
Development Fund is that each sub-fund 
receives a daily indicative NAV; something 
that one would ordinarily associate with 
running a standalone fund.

There are two points that are important 
to an emerging manager when setting up a 
fund. Firstly, how do they raise assets when 
investors might be nervous about allocating 
to the fund? If they can provide a daily 
indicative NAV, a prospective investor can 
get an idea of how good, or how volatile, 
that manager is. 

“Secondly, once the investor is in and 
maybe they are still nervous and want 
transparency, they can get a daily indicative 
NAV from the manager. In the US the 
preference still seems to be for account 
managers, which are very inexpensive, but 
they don’t provide the same level of service 
as a turnkey solution such as ours.

“We’re pleased with the way our umbrella 
structures have been evolving. We know our 
clients are happy with the service and the 
platform, for the price they’ve paid. The more 
we discuss the merits of using umbrella 
structures, the more we hope to attract even 
more start-ups,” concludes Adler. n

certain level of AuM. Our structure is ideally 
suited to take on managers running less 
than USD10m. We will take them on, on the 
proviso that they need to have USD3-4m over 
a reasonable period of time to make it viable 
with all the various charges, directors’ fees 
and so on. As long as they are prepared 
to do that, we will happily support them. 
We don’t mind if the manager is USD1m or 
USD10m, we get the same minimum fee. 
What matters is that the proposition is fair to 
the investor,” explains Adler. Indeed, if there 
are no plans to grow the AuM then a fund 
structure is not the way to go. 

In its 17-year history, Ifina has always 
geared itself to support the smaller fund and 
often takes clients from the larger, bulge 
bracket administrators. Adler says that Ifina’s 
philosophy is that they’d rather have 10 funds 
with USD10m than one fund with USD100m. 

“That philosophy has paid off for us. We’re 
providing a service that very few people are 
able, or indeed willing, to offer,” adds Adler.

The structure
The Primary Development Fund is basically a 
holding company composed of multiple sub-
companies. Each sub-fund that sits beneath 
the umbrella structure is a separate legal 
entity. If there were 10 funds on the structure 
and one imploded, it would not impact the 
other nine funds at all. 

Although the holding fund is called the 
Primary Development Fund it does not 
preclude each sub-fund from adopting its own 
name; in fact, this is actively encouraged. 

The opportunity exists for the manager 
to spin off at any stage. If they start off with 
USD5m and reach USD20m faster than 
expected, the manager is free to establish 
a standalone fund with the full track record 
preserved. 

“The costs of joining our platform are 40 
per cent lower than they would normally 
be. Therefore, when a manager decides to 
spin out and set up a standalone fund they 
reimburse us the difference; we’re basically 
providing the bridging finance to get them up 
and running at a very low cost. 

“We’ve had a few new sub-funds join 
the platform this year and we have a few 
in the pipeline heading into 2015. We have 
around a dozen sub-funds at the moment,” 
confirms Adler.

i f iNa

www.hedgeweek.com


Cayman Islands Hedgeweek Special Report Dec 2014 www.hedgeweek.com | 20

UBS Fund Services has had one of its 
strongest years in terms of winning new 
clients according to Monette Windsor, who 
heads up the Cayman Islands business. 

“We’ve invested heavily in our business 
development team this year and we’ve 
had to beef up our client onboarding team. 
We have 165 staff now; we’re the largest 
administrator on the island,” says Windsor.

Not only has the firm seen client numbers 
rise, it has also seen a good number of 
existing managers launch new products. 
Interestingly, Windsor notes that many of 
them are not commingled funds but rather 
products for single investors in the form of a 
fund-of-one or a bespoke managed account. 

Even more interestingly, it appears that 
hybrid structures are being employed as 
large institutions, always on the hunt for 
enhanced yields, turn to more illiquid private 
equity-type strategies. Windsor says that 
UBS Fund Services has seen increased 

activity among its FoHF clients as they 
continue down the path of reinventing their 
business model. 

“Rather than just launch a product where 
they are the investment manager to a 
particular set of hedge fund strategies they 
are starting to add more illiquid strategies to 
the overall portfolio mix. Large institutional 
investors are probably having a lot more say 
with regards to these single investor funds 
being established and the type of liquidity 
they want in those bespoke structures. 

“Fund-of-hedge-funds are adding 
co-investment strategies where they are 
investing in PE deals alongside the manager, 
and also in private equity funds themselves. 
We are seeing more of a blurring of the lines 
across alternatives. Although the majority of 
the portfolio in a hybrid structure is still in 
hedge funds, we are starting to see them 
dabble in private equity,” says Windsor. 

The blurring of the lines that Windsor 

Cayman begins to see a 
rise in hybrid funds

By James Williams
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in one vehicle – FoFs, bonds, equities, 
private equity and so on”. 

When asked what operational challenges 
these funds present, Allard says that the 
most significant challenge is to provide 
customised reporting. 

“Traditionally, reporting provided for 
Single Manager products vs FoHFs has had 
distinct requirements. Combined products 
in one vehicle require some customisation 
to overcome these deficiencies in reporting.  
Administrators have long learned the 
importance of integrated systems and 
processes; therefore the valuation and 
calculation of NAVs are not significant 
issues. The main driver behind structuring 
these vehicles is investor demand. They 
now would like access to all these asset 
classes in one vehicle rather than having to 
invest in several, which can be more costly,” 
comments Allard. 

At a broader level, managers of Cayman 
funds are adjusting to the different demands 
that are being placed on them by different 
investors. Whereas 10 years ago, Cayman 
was the default option to set up a hedge 
fund, the onset of regulation such as 
AIFMD in Europe has not only introduced 
a wider range of investors, it has created 
added complexity for managers. Now, 
each manager needs to carefully evaluate 
who their investor base is, where potential 
investors will likely be located, and structure 
their offering accordingly.

Some commentators feared that AIFMD 
would signal the demise of offshore 
jurisdictions but that is proving to be a 
fallacy. Having said that, some degree of 
redomiciliation is taking place.

refers to has led to a move away from 
traditional structures (e.g. traditional hedge 
funds, private equity funds) to structures that 
combine the benefits – and the operational/
administrative challenges – of the traditional 
structures into a unified entity. 

“As a result hedge fund managers 
are looking to diversify into more illiquid 
strategies (for example, bank loans, 
distressed credit and real estate) and/or into 
close-ended structures that encompass their 
traditional trading strategies. In all cases, 
the manager’s primary objective is to better 
align the firm’s core strategy with investors’ 
ever-expanding needs for liquidity, portfolio 
diversification and risk tolerances. 

“The most common structures utilised 
to achieve this are the so-called ‘hybrid’ 
structures, which are close-ended vehicles 
with specific investor return profiles (e.g. 
preferred return profiles) and incentive fee 
structures that are tied to actual realisations,” 
says Nikolaos Perros, Global Head of Private 
Equity and Real Estate at Citco Fund Services. 

Ingrid Pierce is Global Managing Partner 
at Walkers (Cayman). Pierce confirms that 
they have seen a few hybrid structures in 
2014, “although I wouldn’t describe it as a 
trend. These are mainly being set up by 
managers who have traditionally run open-
ended funds and want to offer a longer 
liquidity profile to investors. I would say 
these funds tend to be the exception rather 
than the rule at the moment.

“When we look at the structures being set 
up in 2014, a lot of them are North American 
and European managers setting up products 
to be marketed in Asia to target the region’s 
investor base. Unit trusts, for example, are 
favoured by Japanese investors and we’ve 
seen a good number of US managers launch 
these products this year,” confirms Pierce. 

“We are seeing a lot of these products 
being created for single institutional investors 
who are happy to have a longer-term 
liquidity lock-up for a certain amount of the 
investment portfolio. They don’t need to have 
a monthly liquidity profile for 100 per cent of 
their investment,” says Windsor. 

Daniel Allard is Chairman of the Cayman 
Islands Fund Administrators Association 
(CIFAA). Allard confirms that the CIFAA has 
been seeing an increase in hybrid funds 
“that are looking to provide different products 
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“We are seeing more of a 
blurring of the lines across 
alternatives. Although the 
majority of the portfolio in 
a hybrid structure is still in 
hedge funds, we are starting 
to see them dabble in 
private equity.”
Monette Windsor, UBS Fund Services
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In 2011, ahead of the introduction of the 
AIFMD in Europe, an article entitled “A 
foot in both camps”, was written by Derek 
Delaney, Managing Director of DMS Offshore 
Investment Services (Europe) Limited. In 
it, Delaney wrote: “There is an enduring 
perception that the established European 
domiciles such as Ireland and Luxembourg 
are in direct competition with the leading 
offshore domiciles such as Cayman. This 
perception has transcended reality to the 
extent that leading participants in both camps 
deem it necessary to fight their corner.”

With over 225 staff, DMS is the world’s 
largest provider of fund governance services 
and has long been at the vanguard of 
establishing robust governance controls for 
hedge funds. 

What Delaney’s article sought to do was 
highlight the fact that investment managers, 
depending on their size, the location and 
type of their investors, and other factors, 
need to look at both offshore and onshore 
domiciles and weigh up the best approach 
to structuring their fund(s). 

Whereas a few years ago Cayman would 
have been the default choice, that’s no 
longer the case. European domiciles are an 
important consideration, and with its heritage 
and location both in Cayman and Europe, 
DMS is well placed to support managers as 
they look to adjust to regulation.

“Ultimately, there’s no right or wrong 
approach. If we were talking to a US 
manager we would be saying, ‘Here’s 
the default option, Cayman, and this is 
the cost. If you’re looking to establish a 
European fund it will be more expensive 
because of the need to appoint an 
independent depositary and the addition of a 
management company’,” says Delaney. 

“If someone says that their investors are 
exclusively US then they would choose 

Cayman and avoid the costs of a European 
vehicle. If someone has a high concentration 
of investors domiciled in, say, the UK it 
makes more sense to set up a Cayman 
fund and distribute that fund under National 
Private Placement Rules. That restricts 
the manager to marketing the fund to 
institutional-level investors, which might be 
an issue if they want to target HNWIs.” 

The third scenario is if the manager has a 
high number of European investors. If 25 per 
cent or more of the fund’s investors originate 
from Europe, they should opt to establish a 
European regulated fund. 

“When setting up the European fund the 
manager will quite often have a Cayman 
feeder fund coming in to that structure. 
However, the Cayman feeder would have 
to be in the European domicile under EU 
regulations,” explains Delaney. 

The fourth scenario is where the manager 
expects to have a predominantly European 
investor base. Here, it would make sense to 
have a single European regulated fund with 
no Cayman element at all. 

“In three of those four instances, Cayman 
plays a role. I think it will still be the default 
jurisdiction for US managers who at a 
minimum will have a Cayman feeder fund 
in their structure but from a European 
perspective, the extent to which Cayman is 
used may reduce somewhat going forward,” 
opines Delaney. 

It is logical that a manager would prefer 
Cayman, given the lower costs but what is 
coming increasingly into play is necessity 
according to Delaney, who concludes:

“Where a mandate is domicile-dependent 
then the manager will swallow those 
additional costs and that additional oversight 
because ultimately that discomfort will pale 
into comparison with the inability to raise 
capital.” n

Cayman structures 
compliment AIFMD funds 

interview with derek delaney

Derek Delaney, Managing 
Director of DMS Offshore 
Investment Services (Europe) 
Limited
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guarantee as this applies to the Master 
Fund so there is a logical reason for those 
investors to be okay with the amended 
structure,” observes Delaney.

The ability to run parallel fund structures 
in both the Cayman Islands and Europe 
is, at present, the preserve of established 
managers. They have the assets and 
sufficient working capital to absorb the costs 
and grow organically. For start-up managers, 
however, the prospect of launching a hedge 
fund in today’s regulatory environment is far 
more daunting. 

This is why turnkey solution providers 
such as International Financial Administration 
Group (‘Ifina’), who established their Cayman-
based Primary Development Fund a few 
years ago, are proving to be a vital cog in the 
wheel. They offer a cost-effective solution to 
managers who simply cannot afford to launch 
a standalone fund from day one. 

“The first thing we ask prospective 

“We had a recent mandate where the 
investment manager was told that a German 
institution would allocate USD375m to the 
fund if it was re-domiciled to Europe,” says 
Derek Delaney, Managing Director of DMS 
Offshore Investment Services (Europe) 
Limited. “In that case, re-domiciling the 
fund actually brought the fees down. How? 
Because the fund dropped 4.5 basis points 
on the administrator basis point charge, 
reducing it from 12 basis points to 7.5 basis 
points. It ended up that all investors in the 
structure benefited from the lower TER. 

“Therefore, I would not say that Europe is 
necessarily more expensive than Cayman. 
It is a given that if a fund redomiciled with 
the same AuM it would be more expensive. 
However, there is always going to be a 
hard logic dictating redomiciliation, and 
that is normally the ability to raise further 
significant assets.”

Of course, investors in the Cayman fund 
would need to agree to this happening. US 
investors, in particular, would want rock solid 
guarantees that they wouldn’t incur higher 
costs. If they are against the idea, managers 
are choosing to set up a European Master 
fund, maintaining the Cayman feeder fund for 
those US non-taxable investors (and other 
non-European investors) and in addition 
establishing a European feeder fund.

“The placement of some of the additional 
fees are then applied at the European feeder 
level so that the investment manager is able 
to maintain the continuity of fees for their 
Cayman investors. In addition, those Cayman 
investors still benefit from the depositary 

iNdustry

 27

“The most common 
structures utilised to achieve 
this are the so-called ‘hybrid’ 
structures, which are close-
ended vehicles with specific 
investor return profiles and 
incentive fee structures 
that are tied to actual 
realisations.”
Nikolaos Perros, Citco Fund Services
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Stuarts Walker Hersant located in 
the Cayman Islands, is a leading                      
provider of offshore legal services to the                  
investment funds industry, with a global 
reputation for excellence and unrivaled                            
responsiveness.

Our Investments Funds Team provides world-class and in-depth 

market knowledge, understanding and expertise in relation to

the investment funds market.

Our team specializes in advising on fund formation, structures, 

regulation, de-registration, liquidation and providing on-going

advice to both investment funds and managers, as well as

advising on contentious issues.

To find out how we can assist you or your client(s), please contact: 

Chris Humphries
Head of Investment Funds and Managing Director
T: +1 345 814 7911
E: chris.humphries@stuartslaw.com

www.stuartslaw.com
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            International reach
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Cayman Islands funds
By Chris humphries

The Cayman Islands continues to be the 
leading offshore jurisdiction for mutual funds 
and hedge funds. Its position as the premier 
jurisdiction is as a result of innovative 
legislation and the absence of taxation 
together with the presence of sophisticated 
and professional service providers and a 
favourable regulatory environment. 

The Cayman Islands offers: 
• A straightforward fund registration 

procedure. 
• A flexible investment fund regime within a 

clear and effective regulatory environment. 
• Experienced legal, administrative and 

accounting service providers. 
• No requirement to have Cayman Islands 

based directors or officers, managers, 
administrators or custodians. 

• No restriction on commercial matters such 
as investment objectives, trading strategies 
or leverage, trading or diversification limits. 

The Mutual Funds Law (2013 Revision) is the 
principal legislation relevant to the regulation 
of investment funds in the Cayman Islands 
and it provides that a number of funds are 
not subject to any form of regulation in the 
Cayman Islands; these include: 
• Funds with only one investor (as there is 

no pooling of investor funds); 
• Closed-ended funds or private equity 

vehicles which do not permit redemption 
or repurchase of interests at the option of 
the investor; and 

• Investment funds with no more than 15 
investors, the majority of whom have the 
power to appoint or remove the operators 
of the investment fund (i.e. the directors, 
the general partner or the trustee, as the 
case may be) other than Cayman Islands 
regulated master funds. 

There are more than 10,000 registered 
funds and master funds in the Cayman 
Islands. These regulated funds are generally 
designed for more sophisticated investors 
such as those investing US$100,000 or more. 

Structures available 
Exempted companies (incorporated with 

limited liability) are the most common form 
of mutual fund vehicle, and are usually 
established in one of two ways, namely, by 
granting or not granting the investors voting 
rights in respect of their shares. 

The use of a separate class of voting 
shares (usually issued to the promoter or 
investment manager) alongside non-voting 
shares issued to investors has the advantage 
for the promoter or investment manager 
of allowing minor changes to be made to 
the operating structure of the mutual fund 
(i.e. to the Articles of Association), without 
the need to call a meeting of the investors 
in circumstances where shares may be 
widely held.  

Other structures used for regulated mutual 
funds include: 
• Exempted limited partnerships, under 

which the investors’ liability (as limited 
partners) is limited to their capital 
contributions, provided they do not take 
part in the conduct of the business of the 
partnership. Exempted limited partnerships 
are sometimes used in master-feeder 
structures but more typically for the 
unregulated closed-ended funds or private 
equity funds; and 

• Unit trusts, whereby investors (or unit 
holders) contribute funds to a trustee 
which holds those funds on trust for 
the unit holders, and each unit holder is 
directly entitled to share pro-rata in the 
trust’s assets. 

Taxation 
The Cayman Islands currently has no direct 
taxation of any kind, including income, 
corporation, capital gains, withholding or 
death taxes. Under the terms of relevant 
legislation it is possible for all types of fund 
vehicles to apply to the government of the 
Cayman Islands for a written undertaking 
that they will not be subject to various 
descriptions of direct taxation, for a minimum 
period, which in the case of a company is 
currently 20 years and, in the case of a unit 
trust and limited partnership, 50 years. n

Chris Humphries, Managing 
Director, Stuarts Walker 
Hersant, Attorneys-at-Law

Stuarts Walker Hersant, 
Attorneys-at-Law has an 
Investment Funds Team that 
is a market leader in advising 
managers on the set-up and 
establishment of a broad 
range of investment funds in 
the Cayman Islands, including 
hedge funds, real estate funds 
and private equity funds.
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existing investor base and any subsequent 
remediation required. Since 1 July 2014, we 
have embedded FATCA compliance as a 
key component of our investor on-boarding 
process, with consideration not only to US 
FATCA but also to UK and other FATCA 
regimes. We, along with many administrators, 
are preparing to comply with the various 
reporting requirements on behalf of funds in 
the necessary jurisdictions,” says Fenlon.

Not only is UBS Fund Services one 
of the only Cayman-based hedge fund 
administrators to offer a Depo Lite solution 
for European managers running Cayman 
funds, it has also established a FATCA 
sponsored entity solution. This involves 
acting as the sponsor to those funds that 
would prefer to avoid FATCA by using UBS 
Fund Services’ GIIN number.

“We are seeing a number of Brazilian and 
Asian fund managers choosing to use this 
sponsoring solution. Some of them would 
prefer not to take on the burden of FATCA 
reporting. As the administrator we have all 
the information and all of the shareholder 
transaction records so we are well placed to 
provide this service,” confirms Windsor. 

Allard confirms that for FATCA, CIFAA 
has set up a working group made up of 
representatives of its members firms where 
they discuss the operational issues facing 
the implementation of the Cayman IGA and 
the accompanying guidance notes.  

“These concerns are submitted to the 
Cayman government to provide clarity, where 
required, in further revisions to the guidance 
notes. This cooperation is helpful in meeting 
the regulatory demands and addressing the 
challenges of practical implementation of 
FATCA,” concludes Allard. n

managers is, ‘Where are you domiciled and 
where do you plan to market your fund?’ 
If the US is really important to them then 
they can’t have a plain vanilla structure 
in Cayman, they need to have a master/
feeder. Our advice to managers is to use our 
Primary Development Fund as a stepping-
stone. If Europe is not critical from day 
one, go the Cayman route by establishing 
a sub-fund because it’s simpler and one 
can get up and running quickly. Then, add 
on additional markets once the strategy 
has built a track record. It’s a building block 
approach; build up the investor base piece 
by piece,” says Derek Adler, director and 
founding member of fina.

Despite changing regulation, Delaney 
does not think there will ever be a complete 
switch from offshore jurisdictions to onshore. 

“The reality is the most significant portion 
of the market, the US, continues to be very 
comfortable investing into Cayman fund 
structures. There is nothing evident in any 
pending US legislation that will change 
that. If Cayman continues to be acceptable 
and accessible to the largest hedge fund 
investors it is always going to remain one of 
the leading domiciles. 

“What will happen, however, is that the 
lead it has enjoyed over second and third 
largest domiciles, in Ireland and Luxembourg, 
will diminish. Cayman will continue to service 
US tax-exempts with its lower fee model 
and Ireland and Luxembourg will service 
European institutions, while the rest of the 
world will decide to go into one or the other.

“That split will always be maintained. 
Investors will always need both products,” 
states Delaney.

As FoHF firms have had to adapt to 
the changing needs of investors, so too 
fund administrators have had to evolve 
their business model. Given that they all 
offer the same commoditised services e.g. 
reconciling the books, striking the NAV etc, 
the emphasis has shifted to provide value-
added services, particularly with respect to 
regulation in the form of AIFMD and FATCA.

Greg Fenlon is Global Head of Investor 
Relations at Citco Fund Services. Fenlon 
confirms that Citco has had a comprehensive 
FATCA offering in place for some time. 

“We work closely with our client base 
to undertake a gap analysis of the pre-
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“Since 1 July 2014, we 
have embedded FATCA 
compliance as a key 
component of our investor 
on-boarding process, with 
consideration not only to US 
FATCA but also to UK and 
other FATCA regimes.”
Greg Fenlon, Citco Fund Services
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