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Introduct Ion

Malta is enjoying 
‘three‑pronged growth’

Kenneth Farrugia, FinanceMalta

“The combination of promotional initiatives 
of FinanceMalta together with the support 
of the industry’s various operators and 
practitioners has contributed strongly to the 
growth of Malta’s fund industry as we see 
it today. If you look at the numbers, we’ve 
had compelling growth since 2007 in both 
the number of funds and various service 
providers,” notes Kenneth Farrugia, Chairman 
of FinanceMalta. 

When FinanceMalta was established in 2007 
to actively promote the island on the global 
stage, the number of Malta-domiciled funds 
was 214. That figure is now closer to 600. 

Malta’s entry to EU membership in 2004 
was the primary catalyst for the acceleration 
of its funds industry; it put “Malta on the 
map”, says Farrugia who notes a three-
pronged growth trend: “On the one hand 
we’ve continued to see funds being launched 
in Malta. On the other hand, we’ve started 
seeing traction on the asset management and 
asset servicing sides as well. Today there are 
around 80 Category 2 investment services 
operations on the island.” 

Malta was one of the first domiciles to 
transpose the AIFM Directive into law, so 
for managers looking for an attractive EU 
domicile in which to establish AIFs or PIFs 
(Professional Investor Funds), which are also 
passportable under the Directive, the island 
ticks a lot of boxes. 

Having an approachable regulator in the 
Malta Financial Services Authority (MFSA), 
as well as being highly cost competitive in 
terms of setting up and servicing funds in 
Malta are two important considerations. 

“Malta’s value proposition revolves around 
the highly competitive speed to market. The 
MFSA is pro-business, and there’s a good 
consultation process with the industry when 
new rules and regulations are being drafted. 
Our size, Europe’s smallest EU member 

state, plays to our advantage. Depending on 
the features of the fund being licensed, it 
takes six to eight weeks for a hedge fund to 
be approved and much faster for the licence 
of a sub fund of an existing hedge fund 
platform,” explains Farrugia, who continues: 

“The cost of setting up a hedge fund is 
on average EUR25,000 with administration 
servicing fees in the region of EUR15-17,000 
per annum for a standard fund with around 
50 positions and monthly valuations. Audit 
fees would be around EUR6-7,000.” 

Under the AIFMD, Farrugia is optimistic 
that Malta will continue to attract a fair share 
of new funds business “because of the 
overall positive experience of operators that 
have set up funds here”. 

However, one area that still needs to see 
meaningful growth is fund custody. 

Currently, there are only six custodians on 
the island. This is partly because the MFSA 
has been flexible in allowing managers 
of PIFs to appoint their own independent 
custodians and prime brokers. In 2017, 
however, this rule will be revoked and AIFMs 
will need to use a local depositary. 

“Right now, the limited number of Malta 
custodians is not a weakness because 
managers have the flexibility to appoint their 
own custodian. But post-2017, it may be 
an issue.” 

Looking ahead, Farrugia comments: 
“Despite the turbulence of global markets 
over the past six years, Malta’s fund industry 
has managed to register year-on-year growth. 
We’ve made good inroads and attracted a 
number of good quality financial services 
brands to Malta. Going forward, one of our 
key objectives at FinanceMalta will be to 
continue to strengthen the visibility of Malta 
as an international fund domicile outside our 
shores and to showcase our unique value 
proposition.” n

Kenneth Farrugia, Chairman of 
FinanceMalta
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Directive is to level the playing field as far as 
funds are concerned, as all regulated funds, 
whatever the domicile, will now fall under the 
AIFMD model. 

James Farrugia, Senior Associate at law 
firm Ganado Advocates thinks that under 
the Directive, Malta will be well placed 
to grow its fund manager numbers going 
forward: “On the fund side, domiciles are 
becoming similar. Competitive differences are 
diminishing. Under the AIFMD US managers 
have two options: to either set up a new 
AIFM in an EU member state or else seek 
authorisation for the US manager with a 
member state of reference, which might 
be the UK, Germany etc depending on the 
domicile of the fund, where the investors are 
located and so on. 

“Of the two choices I believe a lot of US 
managers will choose to establish a new 
AIFM. And in that context, I think Malta has 
a lot of attractive qualities. On the fund side 

Malta remains a relatively small European 
domicile. Combined net assets of Maltese 
funds at the end of June 2012 totalled 
EUR10.3billion; up from EUR8.3billion in 
2011 but still way off more established 
jurisdictions like Luxembourg, whose 
wholesale funds market has ballooned to 
EUR2.523trillion according to its national 
regulator, the CSSF.

Malta, however, knows what its strengths 
are and continues to focus on presenting 
itself as a viable option for hedge fund and 
private equity managers. The number of 
Maltese funds is now up to 578 according 
to the island’s promoter, FinanceMalta, of 
which 460 are Professional Investor Funds 
(PIFs). Only 64 registered funds are UCITS; 
becoming a wholesale market is not a 
realistic aim. 

Maintaining a niche is critical to Malta’s 
success. Indeed, one of the net results of 
Europe’s recent implement of the AIFM 

Malta offers hedge funds 
choice of two vehicles 

under AIFMD
By James Williams

overv IeW
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Malta will continue getting its fair share of 
new registrations but I’m much more bullish 
on the asset managers. I think we’ll see 
more AIFMs being established.”

Kenneth Farrugia is the Chairman of 
FinanceMalta. He is confident that in the 
long-run the Directive will be beneficial to 
the European Fund Industry but has some 
concerns: “There is a risk that the Directive 
will shut out offshore funds run by non-
EU managers who don’t wish to become 
compliant because of timeline issues, 
logistical issues etc. This could result 
in these managers using an investment 
universe exclusive of Europe. On balance, I 
think it will be beneficial (to become AIFMD-
compliant) because the more transparent 
the hedge fund industry becomes the more 
attractive it will be to investors as has been 
the case with the development concerning 
the UCITS Directive.   

“It should hopefully attract more business 
to Europe’s fund industry and I think Malta 
is well placed to attract a fair share of that 
business, as we have seen in recent times. 
I’m convinced the growth trend that Malta 
has experienced so far will be sustained 
going forward because of the positive 
experience that people have experienced 
since choosing Malta as a domicile and its 
service providers,” opines Farrugia. 

Joseph Saliba, partner at MamoTCV 
Advocates, thinks it’s too early to talk about 
what impact the Directive will have on 
Malta’s funds industry. He does, however, 
concede that for non-EU managers who 
want to maintain “a strong foothold in 
Europe and for whom European distribution 
is an important part of their business model, 
the Directive will be necessary for them to 
comply with.”

He agrees with Farrugia that a good 
number of managers will likely choose a 
European domicile to set up their AIFM and 
that Malta could be viewed as a favourable 
candidate because of two main advantages:

“Firstly, the cost advantages that Malta 
offers when you compare it to other 
European domiciles. They are approximately 
50 to 60% of the overall costs compared to 
Ireland and Luxembourg. 

“Secondly, as admitted by fund promoters 
from various jurisdictions, we have a 
reputation for having a regulator that is 

approachable and offers the fastest speed to 
market for funds here in Europe. You can get 
a fund licensed in six to eight weeks from 
the time of submission of the application,” 
says Saliba.

One negative that must be addressed 
by 2017 is the lack of custodians operating 
on the island. Without a wide range of 
custodians, managers will be reluctant to 
launch AIFs in Malta. Equally, without a 
sizeable funds market, custodians will be 
reluctant to set up operations if they don’t 
feel the margins on offer are worthwhile. 

“It’s a bit of a chicken and egg 
situation; who comes first, the funds or the 
custodians? You need fund volumes to grow 
to attract the custodians, but you also need 
the custodians to encourage greater fund 
formation,” adds Saliba. 

Depositary passport?
Kenneth Farrugia admits that a lack of 
custodians is the island’s Achilles heel 
but he posits that just as service providers 
are able to provide cross-border services 
under UCITS IV, the same could happen for 
custodians. 

“Custody passporting is currently being 
discussed as a further development to the 
UCITS Directive. Ultimately, if you have 
a fund based in Malta and the manager 
appoints a London-based custodian 
regulated by the FCA that should not be 
an issue. The custody passport in my view 
should follow the management passport 
brought to fruition in UCITS IV. As things 
stand the depositary requirement under 
AIFMD is discriminatory against countries 
like Malta whose depository industry is in 
its infancy. 

overv I eW
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“I believe a lot of US 
managers will choose 
to establish a new AIFM. 
And in that context, I 
think Malta has a lot of 
attractive qualities. I think 
we’ll see more AIFMs being 
established.”
James Farrugia, Ganado Advocates 
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A ten‑year marriage 
and still no itch

By dermot Butler

Dermot Butler is Chairman 
of Custom House Global Fund 
Services Limited

Custom House has been an active supporter 
of the financial services industry in Malta for 
almost ten years, since before Malta joined 
the EU. Since then, Malta has grown, as we 
had predicted, although at a much faster rate 
than I had anticipated all those years ago. 
Of course, next to Luxembourg and Dublin 
– the two EU Goliaths in the international 
hedge funds servicing world – Malta is still 
David looking for a suitable little pebble for 
his sling shot. In my experience over the last 
ten years, Malta’s “little pebble” has been 
well represented by the approach of the 
MFSA (the Maltese Regulator), which I would 
describe as a combination of efficiency and 
pragmatism. 

I say this because, despite its smaller size 
and, therefore, inevitably fewer resources, 
Malta has taken on the plethora of EU 
regulation that has been thrown at the 
hedge fund industry and all of the European 
financial services centres since the financial 
crisis. This, of course, has been led by the 
AIFMD, which was introduced in 2009 and 
affects all EU members. It says a lot for the 
MFSA that the implementation of AIFMD 
involved the amendment of all investment 
services related rulebooks (except those 
applying to UCITS), the issue of four 
new sets of regulations, as well as the 
amendment of the Investment Services Act 
and the exemption regulations. 

Even more surprisingly, in spite of the 
volume of work done to implement the 
Directive and the MFSA consulting the 
industry every step of the way (no less 
than 7 consultation papers were issued and 
several industry update sessions), Malta was 
one of the first EU member states to fully 
implement AIFMD.

It must be recognised that AIFMD is just 
one, albeit major, piece of legislation to 
hit the global market in the last few years. 

We have seen a huge slate of legislation 
in the United States, including Dodd Frank 
and FATCA and the introduction of other 
regulations in other jurisdictions. 

For example, FATCA, which started out 
as a US initiative, is now being taken up in 
different ways by many of the developed 
world, including the UK, who are introducing 
their own version. Such is the universal 
demand for tax revenues following the 
2007/8 financial debacle. 

Furthermore, the introduction of new 
legislation is not limited to the UK and 
the US. Indeed, the AIFMD has its own 
collateral effect in terms of creating additional 
legislation. For example, Malta has introduced 
improvements to their Professional Investment 
Fund (“PIF”) regime. This is different to some 
other jurisdictions, which have terminated 
PIFs and introduced other products. The 
PIF, which was a very successful product in 
Malta, has been improved upon so that it 
may be self-managed (provided they meet the 
minimums) or managed by non-EU AIFMs or 
de minimis AIFMs. The major improvements 
made to the PIF Regulations (Qualifying 
and Extraordinary Investor PIFs) include the 
removal of the risk spreading requirement, 
as well as clear rules on cross sub-fund 
investment (up to 50 per cent).

In addition to the improvement of the 
PIF structure, Malta has introduced a new 
Alternative Investor Fund regime for those 
EU AIFMs that prefer an Out-Of-The-Box fund 
structure, as well as self-managed funds that 
exceed the AIFMD de minimis thresholds. 
The Alternative Investor Fund seeks to 
capitalise on the AIFMD brand. 

Since the Alternative Investor Funds 
licensing conditions dovetail with the 
obligations of EU AIFMs, this regime 
should facilitate compliance. Alternative 
Investor Funds are not subject to any 

custoM house
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Directive, but they have proved themselves 
to be extremely efficient and industry friendly 
in implementing them. This will explain why 
Malta has now grown so that, at the end of 
last year, it had 556 funds, of which 400 were 
hedge funds and what is also interesting is 
to see that Malta’s objective, which I have 
always understood to be that it should 
become a major fund servicing centre, is 
being achieved. 

There are now 26 banks, six custodians 
and 26 fund administrators on the island 
(excluding some 120 investment firms 
including managers). It also explains why 
approximately 70 per cent of all Maltese 
domiciled funds are administered on 
the island. Custom House opened its 
administration office, which became the head 
office of the Group, in Malta, in 2008, but 
before that it had been administering more 
Maltese funds than any other administrator. 

Malta’s growth performance and the 
regulatory approach to the industry have 
done everything to persuade us that our 
decision in 2008 was the right one. And it is 
very satisfying to find that many people in 
the hedge fund industry have come round 
to our way of thinking – including many who 
originally took, at best, a sceptical and, at 
worst, a down right negative view of Malta 
as a first class financial centre. It says 
a lot for the MFSA and our fund service 
colleagues that those sceptics are now 
having to eat their words. n

minimum investment requirement, other 
than a requirement to maybe market it to 
Professional Investors. Having said that, 
Alternative Investor Funds can apply for a 
“top-up authorisation” to be also marketed to 
retail investors.

One other change to the fund structures 
has been improvements to Malta’s SICAV 
(these are changes that apply to all types of 
funds). The MFSA took the opportunity to 
further refine Malta’s legislation on SICAVs, 
which is the vehicle of choice for funds, by 
adding, in addition to cross fund investments, 
provisions permitting T+ settlement of 
subscription proceeds; for example, provided 
certain conditions are satisfied, Maltese 
funds may entertain settlement arrangements 
of up to T+5, which is a particularly welcome 
development for retail funds listed on 
Euroclear, or other fund settlement platforms 
that use this settlement cycle. 

I would mention that the MFSA took the 
opportunity presented by this plethora of 
legislation to update its rulebooks and to 
launch a dedicated rulebook for Maltese 
custodians of funds – the new Part B1V. This 
development was welcomed by the custody 
industry because it offers both clarity, as 
well as relieving fund custodians that do 
not qualify as MiFID firms from surplus 
regulatory requirements.

Of course, Malta’s hands are tied by the 
EU and therefore they have not been able to 
ignore any of the other requirements of the 

custoM house
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“I think within the next four years there 
will be a strong drive within the European 
Commission to enable custodians to provide 
their services on a cross-border basis. At 
this juncture, the limited number of Malta-
based custodians is not a weakness because 
managers have the flexibility to appoint their 
own international custodian. Nonetheless this 
will be an issue in 2017 once the requirement 
to appoint a domestic depositary will come 
into force,” says Farrugia. 

Ganado’s James Farrugia concurs with 
this point on custody passporting: “By 2017 
I think having a depositary passport will 
become inevitable because not having one 
will constitute a barrier to the movement of 
services across the EU.”

One of the positive knock-on effects 
of having more custodians on the island 
is that the number of UCITS funds would 
likely grow. Kenneth Farrugia says that 
while UCITS represents an important growth 
dynamic it is nevertheless on a menu of 
offerings so far as the funds sector is 
concerned.

“People have set up UCITS funds in 
Malta but clearly the growth so far has been 
primarily driven by the setting up of hedge 
funds. Malta has an attractive hedge fund 
framework consisting of the PIF regime 
which offers three different fund typologies 
as well as an AIF regime allowing Managers 
to launch AIFs under the AIFMD.  

“Going forward, I believe we will continue 
to see growth in the UCITS space but hedge 
funds will remain the primary growth driver.” 

Choosing between a PIF and an AIF
If that is the case, managers need to 
understand the options available to them. 
Given that the MFSA has decided to retain 
its PIF regime, alongside the AIFMD, 
managers have two fund structures available 
to them: the PIF, or the AIF. 

New licences for PIFs will continue to 
be issued under the updated Investment 
Services Rules for Professional Investor 
Funds in the following cases:
i) Applicants who opt to apply to be 

licensed as a ‘de minimis’ self-managed 
AIF; 

ii) Applicants who opt to apply for a PIF 
licence provided the PIF is managed by a 
de minimis AIFM; 

iii) Applicants who opt to apply for a PIF 
licence provided the PIF is managed by a 
AIFM in full compliance with the AIFMD; 

iv) Applicants who opt to apply for a PIF 
licence provided the PIF is managed by 
a non-EU AIFM in terms of the relevant 
conditions of the AIFMD under which 
other EU-Member States may allow them 
to market to professional investors in their 
territory.

The potential problem with category (iii) 
is that hedge fund managers who choose 
the PIF and who exceed the ‘de minimis’ 
threshold (EUR100million in AuM) will expose 
the fund to two regimes and layers of 
regulation. 

“This would also be the situation when a 
self-managed PIF exceeds the de minimis 
threshold or opts in to the AIFMD. In light 
of this, we would recommend that the PIF 
regime is chosen by those promoters/
managers which prefer to remain de minimis 
and not opt-in,” explains Dr Kurt Hyzler of 
CSB Advocates. 

So the PIF regime is more suited 
to smaller managers with less than 
EUR100million. Were they to launch a 
Qualifying Investor PIF, they would not 
be allowed to passport it across Europe 
because the manager would not fall within 
the scope of the Directive. It would only be 
available to investors through national private 
placement regimes of EU member states, or 
reverse solicitation. 

If, however, the manager is running 
hundreds of millions in AuM and wants 
to take advantage of the passporting 
opportunity, they can choose to launch either 
an AIF, or a PIF.

But as Hyzler comments: “The MFSA, 

6 “As admitted by fund 
promoters from various 
jurisdictions, we have 
a reputation for having 
a regulator that is 
approachable and offers the 
fastest speed to market for 
funds here in Europe.”
Joseph Saliba, MamoTCV Advocates
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The PIF and AIF regime 
under Maltese law

By Bradley Gatt & dr Jean Farrugia

The Malta Financial Services Authority 
(MFSA) launched its revised Investment 
Services Rulebooks by way of final 
implementation of the Alternative Investment 
Fund Manager Directive (AIFMD) and relative 
commission delegated regulations on the 
27th June, 2013, thus making Malta one of 
the first European Union (EU) Member States 
to begin processing AIFMD applications. 
This has brought forth fundamental changes 
to the Maltese regulatory framework in the 
financial services sector, which affect both 
EU and non-EU alternative investment fund 
managers (AIFMs). 

Apart from regulating EU AIFMs managing 
both EU and non-EU alternative investment 
funds (AIFs), or otherwise marketing such 
AIFs within the EU, the AIFMD also seeks 
to regulate non-EU AIFMs engaging in fund 
management and/or marketing activities in 
the EU. The transposition of the AIFMD in 
Malta has seen the introduction of specific 
and comprehensive rules and requirements 
for AIFMs in relation to remuneration, 
conflicts of interest, risk management, 
liquidity management, delegation of duties, 
and the appointment of functionaries in 
respect of the AIFs managed by such AIFMs. 

Compliance with such rules and 
requirements provides AIFMs with an 
opportunity to avail themselves of the 
European management and marketing 
passports that are granted by the AIFMD 
solely and exclusively in favour of fully 
AIFMD compliant managers, with all the 
benefits and added exposure that this would 
entail for such managers on a EU level.

The AIFMD also contemplates a lighter 
de minimis regulatory regime in respect 
of AIFMs that manage AIFs whose total 
assets under management do not exceed 
EUR100,000,000, and AIFMs that manage 
AIFs whose total assets under management 
do not exceed EUR500,000,000 and whose 

portfolios are unleveraged and have no 
redemption rights exercisable during a 
period of five years following the date of 
initial investment in each AIF. This lighter 
regime involves the considerable relaxation 
of the aforementioned specific and onerous 
requirements imposed on the fully complaint 
AIFMs, with the exception of certain 
reporting requirements towards the MFSA 
that involve the de minimis AIFMs disclosing 
details of the investment strategies of the 
funds under their management, the main 
instruments in which the funds under 
management are trading, and their principal 
exposures and concentrations.

In Malta, regulation under the AIFMD 
lighter regime involves the relevant de 
minimis AIFMs managing Professional 
Investor Funds (PIFs) which, like AIFs, are 
promoted to professional investors, but 
which, unlike AIFs, do not fall within the 
scope of the full AIFMD regime. De minimis 
AIFMs are regulated by specific rules 
issued by the MFSA for such purpose, and 
the regulation of PIFs has not seen any 
substantial changes with the transposition 
of the AIFMD. Whilst de minimis AIFMs do 
not enjoy the EU passporting entitlements 
granted to fully AIFMD compliant managers, 
the former may nonetheless avail 
themselves of existing EU Member States’ 
national private placement regimes in 
order to market PIFs, only insofar as such 
regimes are retained by the respective EU 
Member States.

Therefore, considering the above 
scenarios and implications brought about 
by the transposition of the AIFMD in Malta, 
the implementation by Malta of the AIFMD 
regime should serve to further maximise 
the options that will be available for fund 
managers to structure their business and 
operations with a view to suiting both their 
own and their investors’ needs. n

Bradley Gatt, DF Advocates

Dr Jean Farrugia, DF 
Advocates

dF  AdvocAtes
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it can still only accept professional clients 
because of eligibility requirements applicable 
to Maltese AIFs. If the manager wants an 
AIF-branded product to sell across Europe 
then the AIF regime is fine. If they want 
more flexibility for their product they can still 
choose a PIF, yet at the same time attract 
a wider range of potential investors,” adds 
Farrugia.

When asked what a de minimis manager 
with a PIF should do when the EUR100million 
AuM threshold is about to be crossed, 
Hyzler says that the manager should 
restructure the fund as an AIF and change 
its license accordingly. 

While the MFSA should be commended 
for keeping the PIF regime, it is, 
understandably, creating a bit of confusion.

“The fact that Malta has retained the PIF 
regime effectively means that fund managers 
are being afforded more flexibility when 
deciding on how to tailor and structure their 
business and operations. When it comes 
to the marketing of PIFs on a European 
Union level, whilst these do not enjoy the 
EU passporting entitlements granted by 
the AIFMD, fund managers may still avail 
themselves of existing EU Member States’ 
national private placement regimes in order 
to market their PIFs,” says Bradley Gatt of DF 
Advocates. 

“However, we understand that private 
placement regimes currently available in a 
number of EU Member States may eventually 
be shelved. The more this happens, the 
less attractive the PIF regime may become 
for those managers interested in setting 
up their funds and marketing them in the 
European Union.” 

The extent to which managers choose 
Malta to set up PIFs or AIFs remains to be 
seen. As Hyzler concludes: “We’re still in 
limbo in terms of how things will pan out. 
We’re still waiting for the dust to settle.” n

although it makes the PIF available to AIFMs, 
has acknowledged that fund promoters/
AIFMs may be dissuaded from launching 
PIFs because it would end up exposing the 
fund to two sets of regulations. 

“In this case, I would recommend the 
AIFM to launch an AIF rather than a PIF. 
However, if the manager is a de minimis 
manager with AuM below EUR100million and 
doesn’t foresee this changing, nor does he 
need to avail of the fund passport, then the 
PIF regime would be the license of choice 
for the fund.

“It is only when the PIF is self-managed 
that the AIFMD impacts directly on the 
fund. If the fund is de minimis, the reporting 
requirements to the said fund are much 
lighter than an AIFMD-compliant PIF.”

As James Farrugia of Ganado Advocates 
points out, it ultimately boils down to the 
manager, how large they are, and what their 
long-term objectives are. Even if they qualify 
as ‘de minimis’, some managers might still 
choose to have an AIF – or a PIF – and 
comply with the Directive because it might 
help them attract potential investors. 

And on this point – the nature of the 
investor – rests a crucial difference between 
a PIF and AIF, which could further influence 
a manager’s decision.

“If a manager sets up an AIF under 
the AIFMD in Malta he can only sell it to 
professional clients as defined under Mifid 
I, which mainly covers institutions and other 
eligible professional clients. This is a much 
narrower definition than ‘qualifying investors’. 

“If the intention is to sell the Malta fund 
beyond the EU to places like Switzerland, 
where the manager doesn’t need to worry 
about only targeting professional clients, then 
they should choose the PIF. This is another 
advantage that Malta possibly has over 
Ireland and Luxembourg,” explains Farrugia. 

Indeed, both of these jurisdictions offer 
funds that only fall under the professional 
client definition.

In effect, the AIF is more of an 
institutional-focused product. The PIF, by 
contrast, gives the manager more flexibility 
as to the type of investors he can market the 
fund to.

“The difference with the AIF is that the 
AIFM can only speak to professional clients 
and when it comes to reverse solicitation 

10 “We would recommend that 
the PIF regime is chosen by 
those promoters/managers 
which prefer to remain de 
minimis and not opt-in.”
Dr Kurt Hyzler, CSB Advocates
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AIFMD – The way 
forward for Malta

By Joseph saliba

(‘marketing passport’) throughout the EU 
through a pan-EU passport, without requiring 
another authorisation in the host State/s in 
addition to that obtained in their home Member 
State. In 2015, it should also enable EU 
managers managing non-EU funds and non-
EU managers managing EU or non-EU funds 
to benefit from the 3rd country EU passport.

The EU passport will allow managers 
to choose more freely where to establish 
themselves and the funds they manage, 
enabling them to concentrate their fund 
management and marketing activities 
reaching across or involving various European 
jurisdictions within one EU State. This is 
expected to entice cross-border managers to 
establish their funds in one EU fund domicile. 

At the same time, some non-EU managers 
who rely substantially on the EU investment 
market for distribution of their funds may 
ultimately decide either to relocate to or 
establish a management operation in an EU 
domicile.

In both cases, Malta will certainly figure 
as a front-line candidate and EU domicile of 
choice, given the beneficial tax regime it has to 
offer, the marked savings through lower costs 
and salary scales, the availability of a highly 
skilled labour force, as well as the acquired 
reputation of having robust, flexible regulation 
exercised by an approachable regulator.

This leaves another big hurdle for Malta 
attributed to the obligatory appointment of a 
depositary in the home Member State of the 
fund as prescribed by the Directive. Whilst 
the number of custodians operating in Malta 
is still quite limited, Malta has exercised the 
derogation allowing for credit institutions 
established in other Member States to be 
appointed as depositaries of Maltese funds 
until 2017. Nevertheless, Malta is working 
hard to attract more big depositaries to its 
shores, with some measure of success 
already registered. n

As an EU Member State, Malta has to 
confront the continuous challenge of 
remaining up to speed with all the legislative 
and regulatory changes being enacted by 
the EU, the latest of which being the AIFMD. 
In typically timely fashion, on the 27th June 
2013 the MFSA published the complete 
Investment Services Rulebooks, modifying 
the previous framework whilst retaining 
flexibility through the exercise of available 
derogations in the Directive. 

Local practitioners and other interested 
players, including the promoters and service 
providers of locally established alternative 
investment funds, have been impatiently 
awaiting the publication of these rules, 
with a view to analysing the impact of the 
transposition of the AIFMD. 

Multiple concerns have haunted the 
local funds industry since the transposition 
of the AIFMD, namely whether Malta 
would retain its reputation as a financial 
services hub on a level playing field with 
other EU jurisdictions such as Luxembourg 
and Ireland. Meanwhile, the fate of the 
Professional Investor Fund (‘PIF’) regime has 
been also at the centre of such concerns. 
However, it has now been confirmed that 
the PIF regime will be retained almost 
unchanged and with all its flexibility for self-
managed funds and for funds managed 
by managers who do not exceed the 
thresholds prescribed by the Directive (i.e. 
those falling under the ‘de minimis’ regime). 
At the same time, the regime has been 
amended and supplemented to achieve full 
compliance with the AIFMD for self-managed 
funds and managers exceeding the ‘de 
minimis’ thresholds and captured by the full 
provisions of the Directive. 

The AIFMD now provides EU managers 
managing EU funds with the right to provide 
their management services (‘management 
passport’) and to market their EU funds 

Joseph Saliba, partner at 
MamoTCV Advocates

MAMotcv AdvocAtes
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There’s no question that Malta has come 
a long way as a fund jurisdiction since it 
entered the EU in May 2004. 

Political stability, a strong banking system 
and a business-friendly regulator in the 
form of the MFSA are important macro 
considerations for any fund manager looking 
to launch new funds into Europe. In recent 
years, hedge fund firms like Finisterre Capital 
LLP have moved their operations onshore to 
Malta, as well as Comac Capital LLP, Clive 
Capital LLP and energy hedge fund BlueGold 
Capital Management LLP. 

Moreover, Malta has started to see the 
launch of innovative funds such as Exante’s 
Bitcoin Fund, which actually began trading 
last October but has only recently started 
more aggressively marketing itself. The 
fund, which trades the crypto-currency (an 
inflation-proof electronic currency), distributes 
shares exclusively through the Hedge Fund 
Marketplace platform developed by Exante; 
an integrated trading and fund platform 

that blends multi-asset fund support with 
first-class trade execution services using a 
sophisticated technology infrastructure.  

The only thing that Malta really needs to 
worry about as more hedge fund managers 
choose it as their preferred fund domicile 
is whether it can maintain a big enough 
professional labour pool to meet demand; 
namely lawyers and financial services 
professionals. 

“At the base of the pyramid are local 
employees and so far we are managing 
demand. At the top of the pyramid there 
are mainly the portfolio managers who have 
relocated from London and other jurisdictions, 
with some high-end posts being occupied by 
locals as well. Naturally, it’s always a difficult 
decision for portfolio managers to relocate to 
another country with family. For example, when 
the UK introduced the 50 per cent tax rate the 
expectation was that a lot of London-based 
managers would relocate to Switzerland. That 
didn’t happen in a material sense.

Sun continues to shine on 
Malta’s funds industry

By James Williams

www.hedgeweek.com
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“Having said that, I think we’ll continue to 
see an inflow of interest from Switzerland. 
Swiss managers are quite thirsty for a good 
jurisdiction and Malta seems to be very 
much to their liking,” comments Joseph 
Saliba, partner at law firm MamoTCV 
Advocates.

This can be explained by the introduction 
of the revised Collective Investment Schemes 
Act (CISA) and Collective Investment 
Schemes Ordinance (CISO) in Switzerland 
on 1 March 2013. Overnight, hedge fund 
managers went from being regulation-free to 
falling under the watchful gaze of Finma, the 
Swiss regulator.

“The Swiss are among the most active but 
we’ve also seen managers coming from the 
UK, Italy, Belgium and other parts of Europe. 
They’re not all coming for the same reasons 
but the attractiveness of being able to set 
up a fund management company in Malta 
and passport it into any other European 
jurisdiction is definitely one of the major 
propositions,” adds Michael Galea, Head, 
Investment Management & Fund Services, 
Calamatta Cuschieri, one of Malta’s largest 
and most established financial services firms. 

One thing that Saliba is not confident 
that Malta should do is to try and promote 
itself as a wholesale fund jurisdiction like 
Luxembourg. “Because of its size, Malta 
needs to focus on a couple of niche markets 
– for example private equity, small- to mid-
sized hedge funds – and continue to build out 
its expertise accordingly. I’m not saying this 
will necessarily happen, but I think by doing 
so it will allow us to seriously compete with 
other jurisdictions in the relevant sectors.”

Sensible as that may be, is there, 
however, a risk that Malta will be viewed as 
being too boutique? Galea says that people 
have mixed opinions on this. 

“I’m one of those who thinks we shouldn’t 
rest on our laurels and be satisfied with 
servicing only smaller managers. Make no 
mistake, they are important to us and all 
other service providers on the island as they 
have helped shape the backbone of the 
fund industry in Malta. But it would be short-
sighted, in my opinion, if the island’s strategy 
was to focus just on that part of the market. 

“We can take it to the next level but it’s 
a bit of a chicken and egg situation in the 
sense that you can’t really expect to attract 

huge asset managers overnight because 
the jurisdiction is relatively young and, for 
example, the number of custodians remains 
limited. It will take time but the message 
here is that we are confident in our abilities, 
and if we can service the smaller managers 
effectively, we can do the same for larger 
managers,” asserts Galea.

One such manager that chose to launch 
its hedge fund from Malta is A3E Capital, 
whose A3E Emerging Market High Yield 
fund went live on 1 October 2012. The fund 
aims to generate absolute returns through 
investing in EM fixed income and currencies. 
It was up +5.22 per cent through July, having 
generated +1.26 per cent in July alone. 

Latvia-based Aldis Reims is Chairman 
of the Board of Directors and CIO at A3E 
Capital: “Two years ago my partners and I 
decided to leave our careers in banking and 
launch our own hedge fund. We examined 
a number of fund domiciles and after initial 
analysis chose in favour of an EU rather than 
an offshore domicile in view of changes to 
EU regulation and how we wanted to market 
the fund to target investors.

“Included on the shortlist were Ireland, 
Luxembourg and then Malta came up. 
Initially we treated it a little suspiciously 
but after careful consideration we decided 
it was the best option. We met the 
regulator, a number of service providers, 
and found Malta to be a friendly place for 
fund business. Moreover, the costs are 
significantly lower when compared to other 
more established EU fund domiciles. We  21
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“Two years ago my partners 
and I decided to leave our 
careers in banking and launch 
our own hedge fund… We met 
the regulator, a number of 
service providers, and found 
Malta to be a friendly place for 
fund business. Moreover, the 
costs are significantly lower 
when compared to other more 
established EU fund domiciles.”
Aldis Reims, A3E Capital
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A fund services company with 
roots in investment management

Interview with Michael Galea

the PIF regime is as robust as it is made 
out to be. I think by far the large majority 
have been satisfied as they’ve come back 
and made a number of additional sub-fund 
launches. Others have even gone so far as to 
set up management companies of their own.

“I’m bullish that this trend can continue 
notwithstanding the extremely challenging 
environment around us.”

It’s understandable that managers take this 
cautious approach to Malta. After all, both 
Ireland and Luxembourg have significantly 
longer histories and are more established 
names in the investment funds world.

“Notwithstanding the good work that’s been 
done in recent years, Malta is still a relatively 
new proposition,” adds Galea, noting that 
particularly with respect to UCITS funds the 
large asset management houses have been 
using the likes of Luxembourg for many years. 
“It is indeed one of our biggest challenges to 
change this perception in the market.”

Nevertheless, UCITS is a growing part 
of Malta’s fund regime that CCFS is well 
placed to capitalise on. Galea confirms that 
its investment management arm has recently 
converted its four sub-funds into UCITS.

“We already administer a good number of 
the 64 UCITS funds domiciled in Malta and 
definitely see this as an area of future growth 
both for Malta as well as for CCFS.”

Galea also sees the AIFM Directive as an 
opportunity for the firm to grow, confirming 
that it is assessing the implications of 
integrating the depository ‘lite’ offering within 
the scope of its services.

“As fund administrators we believe 
ourselves to be appropriately positioned to 
assist managers with their disclosure and 
compliance requirements both to investors 
and regulators alike. Certain synergies could 
also be explored together with custodians to 
share the ‘burden’ and ensure that AIFMD 
rules around cash management and asset 
safekeeping, for example, are met.” n

Over the last 18 months, Calamatta Cuschieri 
Fund Services (CCFS) has seen the number 
of funds it administers grow steadily as the 
Mediterranean island continues to attract a fair 
deal of new business, enticing both start-up 
& seasoned fund managers. Michael Galea, 
CCFS’s Head explains that the influx of interest 
extends across a wide range of strategies 
from plain vanilla long-only strategies through 
to fund-of-funds and high frequency trading 
strategies involving derivatives.

“We have a good mix of funds on our 
books. A majority of these are Professional 
Investor Funds (PIFs) but we also administer 
retail funds, including our proprietary funds, 
which are sold under the UCITS regime,” 
says Galea.

Having the right operational platform is 
vital to the success of any fund administrator 
given their need to accommodate myriad 
fund structures of differing complexity. In 
2009, CCFS partnered up with leading global 
solutions provider Linedata to provide the 
backbone of its systems architecture. 

Of equal importance to CCFS was finding 
the right talent. Not only has it built a team 
of specialists with deep experience in fund 
accounting and transfer agency services, 
CCFS has also been able to leverage on the 
excellent relationships it has built with fund 
houses throughout the years.

Galea explains that, “Our offering is 
particular in that clients can expect to 
receive a tailor-made solution where we 
are able to adapt our services to meet 
their expectations. Furthermore, we pride 
ourselves on speaking the same language 
as our clients, the investment managers, as 
we too have been managing clients’ assets 
for many years.”

One trend that Galea has picked upon is 
that of larger investment managers coming 
to Malta to ‘test the waters’.

“They want to see whether the service 
providers are up to scratch. To see whether 

Michael Galea, Head of 
Calamatta Cuschieri Fund 
Services
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business then Malta will continue to enhance 
its funds industry,” explains Kevin Caruana, 
Managing Director of Custom House Group’s 
Malta office. 

“For example, there was a change of 
government recently but there was no 
change whatsoever in its philosophy towards 
the funds industry. There’s good continuity 
and stability here, which is important to the 
long-term objective of increasing Malta’s 
financial services industry as a percentage of 
GDP. We have a full commitment to Malta.”

This sentiment is clearly echoed by 
Calamatta Cuschieri’s Galea, who maintains 
that while Malta should sets its sights high, 
the firm itself will remain focused on offering 
a bespoke, personalised service to its 
clients: “We’re going to keep on pushing as 
a business and keep on investing in human 
resources, in IT systems and in building 
out our client service offering. Our service 
offering is like Malta itself; niche. We’re a 
boutique firm offering a tailor-made service 
to our clients and their investors. In addition, 
being an integral part of the CC Group gives 
us the added advantage of enabling us to 
understand the requirements of our clients – 
the investment managers – and service them 
in a way that is second to none.” 

New fund launches aside, Dr Jean 
Farrugia, partner at Maltese law firm DF 
Advocates, says that from an advisory 
perspective “it’s been a busy year because 
our clients want to understand and get 
prepared for the AIFMD. We’ve been closely 
examining the MFSA’s rulebook on how it 
will implement the Directive. Both existing 
and prospective clients want to know how 
this will affect their business and how 
they could use Malta as a springboard to 
accessing other European markets.”

started with around USD20million and for 
us it was a good place to launch the fund,” 
explains Reims.

Due to its size, the fund utilises the PIF 
structure. Specifically, it is a self-managed 
Qualifying Investor PIF (no Malta-based fund 
management company) where the minimum 
investment is EUR75K. 

“As we are a self-managed PIF we 
need to have all our investment committee 
meetings in Malta, which isn’t a bad place 
to go for someone from Northern Europe! 
Under Maltese law, at least three of the four 
investment committee meetings each year 
must be held on the island.”

Praxis Fund Services was chosen as the 
fund’s local administrator because “their 
approach is slightly more individual than 
others on the island”, says Reims. Due to 
the nature of the trading strategy, having 
the support of a fund administrator that 
could offer a tailored approach, as well as 
expertise during the setting up process, was 
an important selection criteria. 

“We then chose PricewaterhouseCoopers 
(Malta) as our auditor to ensure the fund 
appealed to investors. UBS Luxembourg is 
the prime broker and custodian for the fund.”

When asked how easy the process was 
of setting up the fund, Reims adds: “It was 
strict but it was fair. We don’t have any 
complaints. The MFSA is a good example of 
how regulators should work.”

Around 70 per cent of all funds domiciled 
in Malta use local administrators. This is 
testament to the quality of firms operating 
there. For Custom House Group Global 
Fund Services, however, Malta is just one 
cog in a global wheel that allows the firm 
to administrate funds 24/7 from Singapore 
in Asia, to Malta, Dublin, Luxembourg and 
Guernsey in Europe and Chicago in North 
America. 

Having said that, Malta is a very important 
location for the group. 

“We have aggressive plans for the local 
operation both in terms of fund numbers 
and enhanced operations. In terms of Malta-
domiciled funds (both PIFs and AIFs), to 
date what has earmarked Malta is the open-
minded, business-friendly approach of the 
regulator and the willingness of its service 
providers to find the right solutions for its 
clients. If we can keep that way of doing 

18 “To date what has earmarked 
Malta is the open-minded, 
business-friendly approach 
of the regulator and the 
willingness of its service 
providers to find the right 
solutions for its clients.”
Kevin Caruana, Custom House Group
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MFSA preserves its 
PIF regime 

By dr Kurt hyzler

Malta recently reinforced its position as a 
progressive hedge fund jurisdiction within 
the EU when, on 27th June 2013, the 
Malta Financial Services Authority (MFSA) 
announced that it was the first member 
state to have fully transposed the Alternative 
Investment Fund Management Directive 
(“AIFMD / Directive”) into Maltese law. 

During the implementation process, one 
of the dilemmas faced by the MFSA was the 
viability of retaining the Professional Investor 
Fund (“PIF”) regime which, as at the end 
of 2012, accounted for more than 84% of 
all collective investment schemes licenced 
in Malta. Mindful of this, the Authority will 
continue to grant PIF licences in terms of 
the updated Investment Services Rules for 
Professional Investor Funds in the following 
scenarios:
• The PIF is licensed as a ‘de minimis’ self-

managed Alternative Investment Fund; 
• The PIF is managed by a de minimis 

Alternative Investment Fund Manager 
(“AIFM”); 

• The PIF is managed by a non-EU AIFM, 
subject to the relevant conditions of the 
AIFMD in terms of which EU-Member 
States may allow AIFMs to market to 
professional investors in their territory; 

• The PIF is managed by an AIFM in full 
compliance with the AIFMD.

Whilst an AIFM may be appointed to manage 
a PIF, doing so would create an additional 
“layer” of regulation, requiring the PIF to 
comply with the rules applicable to PIFs as 
well as, indirectly, those applying to the AIFM 
in terms of the AIFMD. 

Thus, a promoter wishing to licence a 
collective investment scheme in Malta would 
have the option of applying for a PIF licence, 
an Alternative Investment Fund licence (in full 
compliance with the AIFMD), or a PIF that 

is also AIFMD compliant; with only the latter 
two licences being able to benefit from the 
passporting rights built into the AIFMD. 

Here we should note the derogation 
which the MFSA successfully negotiated 
at EU level prior to the transposition of the 
AIFMD in respect of the appointment of 
depositaries. AIFs (self-managed) and AIFMs 
licenced in Malta would, until the 22nd July 
2017, be able to appoint a depositary that is 
AIFMD-compliant from another EU or EEA 
Member State rather than just a depositary 
from Malta. After 22nd July 2017, the AIFM 
licenced in Malta would be required to 
appoint a Malta-licenced depositary.

Also worth noting is the approach taken 
by the MFSA in respect of the applicability 
of the AIFMD remuneration policies and 
practices. In summary, the MFSA has taken 
an official view that the AIFMD remuneration 
policies and practices shall apply at the level 
of the AIFM – specifically to those categories 
of staff, including senior management, risk 
takers, control functions, and any employees 
receiving total remuneration that takes them 
into the same remuneration bracket as 
senior management and risk takers, whose 
professional activities have a material impact 
on the risk profiles of the AIFMs or of the 
AIFs they manage.

What this effectively means is that in 
circumstances where the AIFM delegates to 
any third party any portfolio management or 
risk management functions, the third party 
would not be subject to the MFSA’s scrutiny 
in respect of its remuneration policies and 
practices. 

Malta’s proactive approach towards the 
implementation of the Directive sends a clear 
message to the hedge fund industry – Malta 
continues to be the jurisdiction of choice for 
fund promoters. n

Dr Kurt Hyzler, Advocate 
– Corporate & Financial 
Services, CSB Advocates
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that there are only around 64 registered 
UCITS funds on the island.

One of the potential solutions to the 
custodial issue is that the MFSA ultimately 
allows AIFMs to maintain relationships 
with their existing custodians beyond 
2017. Another solution could be for local 
custodians to enter into sub-custody 
arrangements with non-local entities. 

“Malta-based AIFs and AIFMs are allowed 
to appoint an AIFMD-compliant depositary 
based in another EU or EEA Member State 
until 2017, after which they must engage the 
services of a Maltese depository. The AIFMD 
then permits and regulates the delegation of 
safekeeping services to third parties, provided 
of course that such delegation is not made 
with the intention of avoiding the requirements 
of the AIFMD and that there are objective 
reasons for such delegation. In this case the 
AIFMD provides an element of flexibility for 
tailoring fund setups,” suggests Farrugia.

Custom House Group currently has a 
custody license which limits it to servicing 
fund-of-fund clients. “This is not a service we 
actively sell on its own, rather it’s an ancillary 
service for FoF clients for whom we do fund 
administration,” says Caruana, who confirms 
that the firm is considering options to extent 
its custodial license to offer ‘Depositary Lite’ 
services under the Directive. 

“It’s on the discussion board. We are 
seeking legal advice on the matter. We want 
to make sure that we are fully prepared as 
this could be a good opportunity. We need 
to assess all the options; whether to do it 
directly or to partner up with specialised 
service providers. We are studying the 
possibilities as we speak.” n

The point here is that until those rules 
were codified, fund managers have been 
reluctant to structure new funds. Now that 
there is greater clarity, Farrugia expects fund 
formation activity to build into Q4 this year 
and on into 2014. 

“We have existing clients who have 
indicated their desire to opt in to the 
AIFMD and we’re currently helping 
them get everything in order to become 
compliant. Most of our clients are European 
managers targeting European investors. 
They view Malta as a cost-effective, fiscally 
advantageous and fully EU regulated and 
compliant jurisdiction from which to domicile 
and market their funds. We are also starting 
to see more interest from US managers now 
that the Directive has been transposed,” 
confirms Farrugia.

There is much for Malta to be positive 
about in this new regulatory environment 
but the elephant in the room remains the 
lack of choice for managers when it comes 
to choosing custodians. Currently, there are 
less than 10 operating on the island, and 
whilst two of them are at least global names 
in the form of HSBC and Deutsche Bank, a 
lot more needs to be done to address this 
gap in the market.

On the one hand, the flexibility for 
managers to continue using external 
depositaries until 2017 – at which point a 
local depositary will be required under the 
Directive – is widely applauded. On the 
other hand, the threat of having to use a 
local depositary, even if it is years away, 
is a big concern to managers. As Farrugia 
rightly points out, one of the selling points 
managers present to investors is the 
strength of their service providers. They are 
accustomed to working with global names 
with strong reputations. 

“There is still space for reputable 
custodians to come and set up operations 
in order to augment the existing pool of 
custodians in Malta, and, ultimately, to 
continue attracting more funds business to 
Malta, particularly in light of the new AIFMD 
depositary requirements,” comments Farrugia.

Interestingly, he thinks that with the AIF 
now available in Malta, which is targeted 
more at hedge fund managers, the result 
could be that interest in UCITS funds will 
diminish. That’s perhaps no bad thing given 

“Most of our clients are 
European managers targeting 
European investors. They 
view Malta as a cost-effective, 
fiscally advantageous and 
fully EU regulated and 
compliant jurisdiction from 
which to domicile and market 
their funds.”
Dr Jean Farrugia, DF Advocates
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