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within five years. Innovation lies at the heart 
of this optimistic outlook. 

Some 16 per cent of respondent said 
they expect product innovation in the 
Maltese financial services sector to increase 
‘dramatically’ over the next five years as 
more financial services locate to the island. 
Key growth areas are expected to be fund 
administration, followed by asset management, 
asset servicing and corporate banking.

Commenting on the survey’s findings, 
Jeremy Leach, Chief Executive Officer at MPG, 
said: “The pool of talent in the industry, its 
level of professionalism and the robust but 
flexible regulatory environment provide the 
building blocks for the industry to continue to 
grow and build on its reputation as a leading 
international financial services centre.” 

Kenneth Farrugia is the Chairman of 
FinanceMalta. In his view, the highly positive 

Key to the success of any fund jurisdiction 
is a commitment to constant innovation and 
in that respect Malta, a tiny island nestled 
in the Mediterranean, has much to be 
excited about. Whether it is the streamlining 
of regulation, the introduction of innovative 
manager-led products in the form of the 
Notified AIF, a commitment to becoming 
Europe’s leading securitisation market, or 
indeed Europe’s leading hub for blockchain 
technology, Malta continues to push the 
boundaries. 

A recent survey of professionals working 
in Malta’s financial services industry 
conducted by Managing Partners Group 
(MPG) underscored the collective sense of 
optimism. Currently, the industry contributes 
approximately 12 per cent of Malta’s GDP 
but 70 per cent of respondents said that they 
expect it to contribute 15 per cent or more 

Key trends in Malta’s 
continued path towards 

evolution
By James Williams
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outlook is primarily driven by the growth 
that the industry is currently experiencing 
particularly in the asset management, 
insurance and private wealth sector. 

“Despite Malta’s relatively recent entry 
in the international financial services arena, 
innovation-led developments such as the 
Notified AIF (NAIF) in the asset management 
sector, the Protected Cell legislation in the 
insurance sector, which I must add is unique 
in Europe, as well as the presence of a 
highly competitive securitisation framework, 
have attracted a number of international 
operators to Malta. 

“This has in turn brought about a marked 
increase in business as a result of an 
increase in the business being managed 
through existing operators but equally 
so driven by the new financial services 
operators that are setting up in Malta.” 

The survey provides a pulse reading on 
the health of Malta and the kind of activity it 
is currently seeing in the asset management 
space. “Another survey by MPG has also just 
been published on the growth and demand 
for resources in Malta’s financial services 
space,” continues Farrugia. “It is very much 
a reflection of where the industry is heading. 
Malta is a recent entrant into the financial 
services industry – Malta only started 
promoting itself as a funds jurisdiction nine 
years ago, having become an EU Member 
State in 2004. We set up FinanceMalta in 
2007 and within a few years we started to 
see the results of our collective effort driven 
through the members of FinanceMalta. As a 
result, we’ve come a long way. 

“Looking ahead, there are opportunities 
for Malta to further grow its financial services 
industry, which this survey would seem 
to support. One interesting growth area is 
blockchain, Initial Coin Offerings, (ICOs) and 
Fintechs. We recently organised a blockchain 
event recently and over 140 people attended 
this event. The MFSA is currently preparing 
guidelines for cryptocurrencies, which we 
should hear about before the end of the year 
and the Government is formulating a strategy 
for blockchain technology and ICOs. 

“I think our size and our agility is 
something we will continue to leverage.” 

Patrick Mangion is Principal, Financial 
Services Industry, Deloitte. He believes that in 
terms of attracting start-up managers, Malta is 

uniquely positioned. Ireland and Luxembourg 
are well established jurisdictions that have 
a history of attracting larger established 
managers, but Malta has a unique value 
proposition, being the sum total of a number 
of operational characteristics, which makes 
it particularly attractive to a promoter who is 
looking to establish a regulatory structure.

 “We now have circa 600 regulated fund 
schemes domiciled here and in excess 
of 180 regulated investment services 
companies, so Malta has been particularly 
successful when it comes to serving a 
particular niche of the market; especially 
start-up managers who are jurisdiction 
agnostic,” says Mangion.

 “When we are given the opportunity 
to really understand the objectives of the 
manager, and are able to explain what the 
advantages are of operating a fund in Malta, 
we’ve seen quite a successful conversion 
rate over recent years.”

Development #1: Streamlined fund 
regulation
One of the major legislative developments in 
Malta over the last 12 months has been the 
update to the PIF regime. This regime used to 
regulate three types of fund; the Experienced 
Investor Fund, the Qualifying Investor Fund 
and the Extraordinary Investor Fund. 

The latter and the former categories have 
been removed and the PIF regime now only 
offers one category: the Qualifying Investor 
Fund (the more popular of the three). New 
applications can no longer be submitted to 
the MFSA under the old regime. 

“The rationale behind this was that the 
Experienced Investor Fund was more akin 
to a retail-type of fund in terms of the 
restrictions that applied,” explains Jean 
Farrugia, Partner, DF Advocates.

OVERV I EW
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“The pool of talent in 
the industry, its level of 
professionalism and the 
robust but flexible regulatory 
environment provide the 
building blocks for the 
industry to continue to grow.”
Jeremy Leach, MPG
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Malta’s product 
flexibility is well suited to 

start-up managers 
Interview with Peter Jakubicka

Peter Jakubicka, Business 
Development Manager at 
Circle Partners

Circle Partners (‘Circle’) is an independent 
fund administrator with offices across the 
EU, the Americas and Hong Kong. Circle 
has the ability to advise on set ups of funds 
and guide start-up and emerging managers 
through the whole process of bringing a new 
fund to market in all major fund jurisdictions. 

By extension, Circle has a large network 
of local counter-parties based in Malta and 
as Peter Jakubicka, Business Development 
Manager at Circle explains: “We can offer 
a ‘one-stop shop’ solution from the set-up 
phase through to launch including brokers, 
custodians, auditors; basically all of the 
functions that are required for the proper 
functioning of a fund in Malta. This makes 
the whole process of licensing a lot faster.”

With the UK in the midst of Brexit, low-
cost jurisdictions like Malta offer a beacon 
of light for start-up managers, keen on 
establishing an EU regulated hedge fund. 
As Jakubicka notes, the ability of having a 
regulated structure allowing for investments 
from institutional investors, while keeping 
the costs relatively low, is an attractive 
proposition. “Furthermore, the fact that there 
is a rich variety of service providers available 
in Malta is also important,” says Jakubicka.

Another attractive feature of Malta is 
just how flexible it is, from a structuring 
perspective. The island operates a 
Professional Investment Funds (PIF) regime 
alongside the Alternative Investment Funds 
(AIF) regime under AIFMD, Protected Cell 
Companies in a sub-fund arrangement, as 
well as the most recent addition; the Notified 
AIF or ‘NAIF’, which does not require MFSA 
authorisation. Not to mention UCITS funds. 

“This level of flexibility,” says Jakubicka, 
“helps managers to structure their product 
in the most efficient way without any 

compromises and helps to create various 
groups of investors, such as HNWIs, 
institutional or UHNWIs. It also gives managers 
the opportunity to choose whether to access 
the market faster with a NAIF, with a slightly 
higher cost of appointing an AIFM, or launch 
a PIF, which has a considerably longer launch 
date but is a more cost-efficient structure.”

Speaking about trends this year, Jakubicka 
observes that they have been twofold, with 
clients choosing to launch either lightly 
regulated structures, or heavily regulated 
structures.

“We have advised clients regarding 
the best possible structure for them and, 
most importantly, connected the dots 
on the island. Due to a heavy regulatory 
environment, there are many functions 
and service providers to consider when 
setting up a fund. Price ranges can be 
quite challenging for someone that is not 
so familiar with the local environment,” 
comments Jakubicka.

In this regard, Circle Partners is well 
placed. The firm’s local network literally 
includes all service providers on the island. 
“Combined with our global network, this gives 
us a competitive edge. We have preferred 
partners on the island, and based on our past 
experience, we can recommend the most 
suitable, and capable parties to each individual 
client we work with,” adds Jakubicka.

Jakubicka offers the following advice to 
those thinking of setting up in Malta: “Firstly, 
consider the time to market. If the launch 
needs to be done as soon as possible then 
a NAIF is the right choice. Secondly, will the 
fund be self managed or managed by a third 
party AIFM? If the former, one of Malta’s 
regulated fund structures (PIF or AIF) would 
be advisable.” n

C IRCLE  PARTNERS
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Malta to position itself 
as leading blockchain 

technology hub
Interview with Nicholas Warren

Blockchain has the potential to revolutionise 
the financial industry by removing reliance on 
intermediaries to clear and settle accounts 
and introduce significant cost savings. One 
survey*, by Bain & Co, estimates that total 
savings to global financial markets could 
reach anywhere from USD15 billion to 
USD35 billion.

To underscore just how much excitement 
there has been since bitcoin – the 
cryptocurrency developed by Satoshi 
Nakamoto (a pseudonym) that uses 
blockchain technology – first emerged in 
2009, firms that have engaged in research 
and development of this technology 
have raised more than USD1.55 billion in 
venture capital since 2012, according to 
CB Insights. 

Given the importance of this technology, 
Malta has decided to take a lead role and 
aims to position itself as a leading hub for 
blockchain technology and its offshoots. 

The tone is being set at the very top by 
the Maltese Government and as Nicholas 
Warren, Senior Manager, Financial Services 
at Chetcuti Cauchi Advocates, explains: 
“There has been a report commissioned by 
the Malta Gaming Authority regarding a soft 
rollout of cryptocurrencies. Malta is looking 
to develop a framework and legislation 
with respect to cryptocurrencies, for them 
to be properly regulated. We are pushing 
to become the first EU jurisdiction, even 
worldwide jurisdiction, to have blockchain 
as an integral part of our infrastructure and 
to remain at the forefront of cryptocurrency 
developments.

“Indeed, we have started to see 
considerable interest over the last six 

months in cryptocurrency funds and 
investment services providers investing in 
cryptocurrency capabilities.”

It is still early days but increasingly 
law firms, both onshore and offshore, are 
fielding cryptocurrency enquiries and are, 
in response, having to learn about the 
technology to provide the appropriate legal 
advice. Warren confirms that Chetcuti Cauchi 
are developing a blockchain ‘champion’ 
within the team, who will lead on things 
related to cryptocurrencies and DLT 
technology. 

“Here in Malta there is going to be a big 
blockchain conference in December with 
numerous international speakers. We have 
plenty of events to attend to sharpen our 
knowledge on this emerging asset class. 
We are also part of BitMalta. This is a group 
formed by lawyers IT and professionals, 
to develop and create awareness of 
cryptocurrencies and, more widely, 
blockchain technology,” confirms Warren. 

Warren is actively in discussion with four 
different promoters interested in launching 
cryptocurrency funds. Some, he says, are 
looking to purchase cryptocurrencies, others 
are looking to invest in mining equipment 
used to mine the cryptocurrency itself. 
From a strategy perspective, they are 
not looking just at Bitcoin but a range of 
cryptocurrencies. 

“As everybody knows, Bitcoin has shot 
up in value 300 or 400% since the start of 
the year, while other cryptocurrencies offer 
a good opportunity to invest long, while the 
price is lower, to harvest potentially higher 
returns at a later stage. 

“We are also seeing interest among 

Nicholas Warren, Senior 
Manager, Financial Services at 
Chetcuti Cauchi Advocates

CHETCUT I  CAUCH I  ADVOCATES
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managers and the end investors, given that 
this is a new, and therefore higher risk, area 
of the market. 

“At least investors will know that under 
AIFMD all of the service providers appointed 
to a cryptocurrency fund are regulated by the 
MFSA, and that the fund has itself had the 
regulator’s approval, thereby safeguarding 
investors’ interests,” says Warren.

Last November, the Maltese Stock 
Exchange included at blockchain as one 
of 23 points that it wants to implement. 
Warren says that he expects the MSE to 
announce new developments with respect 
to blockchain in the next few months. Using 
blockchain technology would help the MSE 
to increase its operational efficiency in terms 
of the way trades are settled and cleared. 

Another interesting development is 
active discussion on ETFs, which the MSE 
is driving. Again, Warren expects to hear 
something on ETF regulation in the next few 
months. 

In the meantime, the MFSA is busy doing 
its homework on blockchain technology 
and the possibilities that this could open for 
the jurisdiction. A national committee has 
been established to advise the government 
on how to develop this niche and 
innovative area. 

“The push to have a soft rollout of 
cryptocurrencies, with the Gaming Authority, 
the MFSA, and other players within the 
regulatory sphere all involved, I think shows 
that this is being taken seriously. Being a 
European jurisdiction, it is natural to expect 
Malta to look up to see what the EU’s 
position is, but for the time being things 
are quite quiet. We could benefit from a 
first mover advantage, and then adjust our 
regulations at a later date, if necessary. We 
could even become the benchmark against 
which the EU develops its regulation. Time 
will tell,” remarks Warren.

Having the tone being set at a higher 
level shows that Malta intends to be at 
the forefront of such an innovative sector. 
And with the proper oversight in place, 
investors are likely to take succour from 
those who choose to establish Malta-based 
cryptocurrency funds, going forward. n

*www.bain.com/publications/articles/blockchain-in-
financial-markets-how-to-gain-an-edge.aspx

promoters to set up brokerages to include 
cryptocurrencies alongside established 
currencies such as the USD and Euro. There 
is one broker here in Malta already providing 
such a service, where people can buy and 
sell various traditional cryptocurrencies such 
as Bitcoin, Ethereum, etc.” 

Large banks such as UBS, HSBC and 
Barclays are currently working on something 
called the Utility Settlement Coin, which they 
plan to unveil next year to settle and clear 
financial transactions over blockchain. 

“What these banks aim to do with the 
USC is convert traditional currencies into 
cryptocurrencies by digitising them, in 
effect. Rather than have supply and demand 
influencing the value Bitcoin, which is highly 
speculative and volatile, the USC will be 
backed by an established currency.

UBS hopes to be fully licensed to support 
this business activity by the end of 2017,” 
says Warren.

In terms of what the MFSA’s position is 
likely to be, Warren expects these funds 
to receive the green light, noting that there 
is nothing in Malta’s current legislation 
to prevent them from being established. 
There is a possibility, therefore, of setting 
cryptocurrency funds here in Malta in 
the same way one would set up as a 
Professional Investor Fund (PIF) or an 
Alternative Investment Fund (AIF). 

“My feeling is that the MFSA would prefer 
them to be set up as AIFs, the reason being 
there is a higher degree of oversight that is 
required (compared to a PIF). For example, 
you need to appoint a custodian. Other than 
that, the MFSA has intimated that it would 
consider cryptocurrency fund applications,” 
asserts Warren. 

At this point in time, it is unlikely that the 
Notified AIF would be a realistic option, given 
that there is no direct regulatory oversight; 
this is the sole responsibility of the AIFM. 
This is still too much of an emerging asset 
class for funds to be considered under the 
NAIF regime.

I think for the time being, Malta will 
push such products towards the regulated 
AIF regime rather than the NAIF regime. 
However, that said, there is nothing per se 
that prevents a NAIF from being used unless 
it is specifically prohibited. I expect the AIF 
route to be the preferred route, both for 

www.hedgeweek.com
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There is a new application process to speed 
things up and the MFSA has committed to 
certain turnarounds when it comes to the 
review of fund applications. The MFSA this 
year has also been reviewing its rulebook 
in anticipation of the MiFID II regime next 
January,” explains Higgans.

Impact of AIFMD
Over the last few years, the impact of AIFMD 
has worked to the advantage of Malta’s 
service providers as they have looked to 
widen out the scope of services to support 
those running AIFs. Prior to this, Malta was 
already running the PIF regime referred to 
above. This could have easily been eradicated 
following the introduction of AIFMD but wisely 
the MFSA choose against this.

“The MFSA wisely decided to defend 
its territory,” comments Joseph Camilleri, 
Executive Head, Business Development & 
Corporate Services, BOV Fund Services, one 
of the island’s leading fund administrators. 
“Malta had, by the time AIFMD was 
introduced, already attracted a relatively 
large community of international small and 
medium sized fund managers to structure 
their fund vehicles in Malta. It was thus 
imperative that the goose that laid the golden 
eggs be safeguarded from the overarching 
burden that the new regulation was set to 
bring to the table.”

In effect, rather than replacing the old with 
the new, the MFSA introduced a new fund 
regime, the Alternative Investment Fund rule 
book, as distinct from the already existing 
Professional Investor Fund rule book. 

“This latter regulatory platform for 
alternative funds, with its inbuilt flexibility 
within a robust framework, has enabled 
hundreds of fund managers to structure their 
alternative strategies, ranging from hedge 
funds, to private equity, real estate, fund 

“The PIF is really a platform for single 
funds that are targeting professional or 
sophisticated institutional-type investors so 
really the first category was not appropriate, 
and wasn’t used very often. It was too close 
to being a UCITS fund.” 

Given the choice, fund promoters would 
rather launch an actual UCITS fund than an 
Experienced Investor Fund as they would be 
restricted to marketing the fund via private 
placement regimes and would not have the 
ability to passport it like a UCITS fund. 

Robert Higgans is Head, Financial 
Services Practice at DF Advocates. He notes 
that part of the reason for Malta’s regulator, 
the MFSA, wanting to simplify the PIF regime 
was because the Extraordinary Investor 
Fund was already captured in the Qualifying 
Investor Fund regulation, in terms of the type 
of investor and the minimum amount needed 
to invest. 

“The Qualifying Investor Fund postulates 
that an institutional investor has to allocate 
EUR100,000 as a minimum investment, 
whereas the Extraordinary Investor Fund 
postulated that it needed to be EUR750,000. As 
such, the Qualifying Investor Fund was already 
capturing these larger investors in the first 
place. With the Qualifying Investor Fund, one 
can target what used to be the Extraordinary 
Investor; there are no restrictions. 

“To capture more investors, one could 
choose to structure a Qualifying Investor 
Fund with two investor classes: those 
investing EUR100,000 or more, and those 
investing EUR750,000 or more, under the 
same regime,” comments Higgans. 

He says that previously, with numerous 
different regulatory frameworks available to 
funds – UCITS and retail AIFs, PIFs for three 
categories of investors and professional AIFs 
for three categories of investors – it was 
necessary to make changes to the rulebooks. 

“When it came to the PIF and AIFMD 
regime, the decision was taken for PIFs and 
AIFs to only be made available to Qualifying 
Investors, going forward. On the retail 
regime, there are now two options. The first 
is the UCITS regime, and the second is the 
retail AIF regime. The MFSA has done away 
with the retail non-UCITS. 

“In addition, the MFSA has embarked 
on an exercise to facilitate the application 
process, particularly with respect to PIFs. 
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“When it came to the PIF 
and AIFMD regime, the 
decision was taken for 
PIFs and AIFs to only be 
made available to Qualifying 
Investors, going forward.”
Robert Higgans, DF Advocates
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Within the context of a highly regulated 
fund industry, how is Malta coping to 
ensure it keeps pace with bigger fund 
domiciles? 
Most people would agree that the 
fund industry is increasingly becoming 
overcrowded with regulation, well intended 
as that may be. This poses challenges to all 
stakeholders; be they investors, investment 
managers, service providers, or fund 
domiciles. 

Malta is in no way an exception to this… 
The challenges may seem somewhat bigger 
and more difficult to address if the domicile 
is a relatively new and upcoming one; 
particularly if the domicile has built its fund 
and fund management industry on small and 
medium sized funds and fund managers, 
as is the case for Malta, which by the very 
nature of their size, are impacted to a larger 
extent by the over-regulation in the industry. 

Notwithstanding the above statements 
hold true, Malta has in my view, weathered 
the storm in a convincing manner. The 
key word here is “adopting” rather than 
“adapting” to new regulation, and ensuring 
that its pre-emptive stance pays dividends. 
The island’s positioning as a fund domicile 
has seen it consolidating its strengths in 
particular niche areas, which it has continued 
to develop over the past few years. All of 
this is further underpinned by the pro-active 
mind-set of stakeholders (service providers 
in particular) in ensuring compliance to new 
regulations through the timely provision of 
additional services to the industry.

Malta’s fund industry has established 
itself as a domicile of choice to many start-
up hedge fund managers. The pro-business 
approach and accessibility of Malta’s 
regulator, the robust yet flexible regulatory 
framework for de minimis funds (in terms 
of the AIFMD), the efficient process for 

licensing, as well as the presence of several 
service providers on the island, are attracting 
several investment managers to our shores.

Within the AIFMD realm, Malta too has 
identified its own niche segments. The past 
couple of years have been characterised 
by full scope AIFMs (based in Malta or 
other EU member states) structuring fully 
compliant AIFs across numerous and 
diverse strategies. Most notable, we have 
seen a growing number of AIFs being set 
up to invest in real estate and other real 
assets; private equity funds, loan funds and 
other asset classes. Thus, AIFs that require 
‘depo-lite’ services, as opposed to fully-
fledged depositary services, have been very 
conspicuous in Malta’s development of its 
fund industry.

The recently introduced Notified 
Alternative Investment Fund (NAIF) has 
been an innovative and positive contributor 
to the growth of the industry in the AIFMD 
space. Full scope AIFMs across the EU 
can now have their fund structures, SICAVs, 
Contractual Funds, Limited Partnerships, or 
Unit Trust Funds up and running within 10 
business days of notifying the regulator. 

How do you see the Brexit realities 
impacting Malta’s fund and fund 
management industry? 
It is difficult to tell, given that Brexit realities 
remain unknown. Having said that, we’re 
already seeing major cities within the EU 
taking rather aggressive approaches, in an 
attempt to attract London based businesses 
their way, particularly if there is a hard Brexit.

I tend to think that such attempts at 
unseating London as Europe’s main financial 
services centre are rather delusional. There 
is likely to be a repositioning, of course, yet 
London is London and will remain a major 
player, just as it is today.

Malta adopts regulation to 
consolidate its strength

Q&A with Joseph Camilleri

Joseph Camilleri, Executive 
Head, Business Development 
& Corporate Services at BOV 
Fund Services Ltd

BOV FUND SERV ICES
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Regulation has predominantly meant 
additional and extensive reporting. In 
view that most fund data is held by fund 
administrators, it follows that they are best 
placed to provide additional services to funds 
and their fund managers, thereby enabling 
them to comply with newly introduced 
obligations. 

This has been true for AIFM Annex 
IV reporting, FATCA, Common Reporting 
Standards and others. 

So has regulation impacted all fund 
administrators in the same manner? 
The short answer to this question is ‘No’. 
There have been winners and losers. The 
winners were those service providers that 
ensured a level of preparedness in good 
time. Those who have lost out, on the other 
hand, have been the laggards. Those who 
considered the aforementioned regulations 
as lying at the feet of fund managers and 
their funds. 

Fund administrators who evaluated the 
regulations as their draft versions were 
published, who understood the implications, 
and who geared themselves up to provide 
timely solutions in a cost competitive 
environment, not only ensured that their 
clients were compliant from day one, but 
they also consolidated loyalty from their 
client base, as well as created new revenue 
streams for themselves. 

In that respect, BOV Fund Services has 
been one of the winners. It sought to be 
ahead of the curve, in terms of assessing 
the likely requirements of its client base 
emanating from new regulation. It invested 
heavily in its IT infrastructure and entered 
into agreements with system providers to 
automate reporting. 

This has ensured that the company 
further consolidated its market leadership 
in Malta as the island’s number one fund 
administration firm (in terms of Assets Under 
Administration, as well as number of Malta-
based funds administered by the company). 
It was, and remains, a key objective for us 
to maintain our market leadership position, 
considering that there is a crowded market 
of 27 fund administration firms operating 
from Malta… a clear enough indication of 
Malta’s stature as an international fund 
domicile of repute! n

The way Malta is looking at Brexit is quite 
different. Rather than adopting a vulture 
mind-set, Malta’s approach is softer; one 
that aims to further strengthen the legacy 
relationship between the UK and its former 
colony Malta.

Indeed, Malta is in an ideal position to act 
as a bridgehead for UK-based businesses 
(and not limitedly to financial services 
businesses at that) to access the wider 
EU market.

There are various reasons why Malta 
sees itself differently. Apart from the legacy 
relationship mentioned above, there are 
other realities that are worth mentioning that 
render the relationship one based on mutual 
respect and understanding:
• English is the official language of Malta;
• The island’s membership and active 

participation in the Commonwealth; 
• The British business ethics are deeply 

rooted in Malta’s own conduct of 
business; 

• Similarities in the socio-political make-up 
of the two countries.

It is therefore no surprise that we are seeing 
London-based operators teaming up with 
ManCo and Super ManCo platforms here 
in Malta to explore alternative solutions for 
different Brexit scenarios that would allow 
them access to the EU market. Others are 
setting up their own “lean” fund management 
operations in Malta, as UCITS managers or 
AIFMs, to carry out the risk management 
function for their fund vehicles, whereas the 
day-to-day portfolio management activities 
are outsourced back to base, in London. 

Malta’s way of looking at the 
opportunities arising from Brexit is of the 
‘win-win’ sort…and it is precisely this that 
is elevating Malta’s stature in the eyes of 
UK-based operators.

What are the major challenges for a 
company like BOV Fund Services vis-à-
vis on-going regulatory developments? 
Some see regulation as a safeguard to 
investors, whereas others see it as overkill 
and an unnecessary money drain. 

Whichever line one might take, it is 
indisputable that regulation presents both 
challenges and opportunities for service 
providers, particularly fund administration 
companies like BOV Fund Services. 

BOV FUND SERV ICES
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Malta remains focused 
on attracting talent

Interview with Kenneth Farrugia

innovative investment strategies to try to 
stand out from the crowd. 

“The ‘me too’ syndrome that we’ve seen 
in the past is, I believe, less prevalent today. 
Managers are really focusing to try and 
deliver value in the investment proposition 
they put on the table,” suggests Farrugia. If 
the strategy does not have a demonstrable 
edge, or the value-add is not strong, they 
won’t capture the attention of investors. 

In order to attract these new managers, 
FinanceMalta – which promotes Malta’s fund 
management industry overseas (in addition to 
the insurance sector, and private wealth) – has 
continued to organise initiatives in a number 
of key markets, both in Europe and beyond. 
The aim of these initiatives is to deliver 
information on the flexibility of the legal and 
regulatory framework in Malta and the ability 
to set up a comprehensive range of fund 
structures covering AIFs, UCITS and PIFs. 

With Brexit now in full train, this could 
provide just the fillip that Malta needs to 
attract more managers and maintain the 
growth of its funds ecosystem. There are 
already 160 investment services license 
holders in Malta consisting of Asset 
Managers, Investment Advisors and 
depositories some of which are passporting 
products and services to the UK which will 
be impacted by the onset of Brexit.  

 “There are numerous initiatives that we 
are undertaking where we are proposing 
tangible solutions to support managers in 
sustaining their business in Europe. Malta 
is highly competitive in this space by way 
of our comprehensive regulations and 
legislation mirroring that found in the UK, 
which I must add are in both the Maltese 
and English language, a single regulatory 
body that is meticulous but very accessible 
and pro-business and equally important, a 
jurisdiction which is cost competitive.” n

There is never an easy time to launch 
a hedge fund. With a raft of regulatory 
compliance considerations, the latest – and 
potentially most ominous – being MiFID 2 
when it comes into effect on 3rd January, 
costs are rising. And at the same time, 
investors continue to apply fee pressures. 

Factor in that the markets themselves 
have not been easy in recent times, 
making the search for alpha a constant 
challenge, and there is little wonder that 
fund jurisdictions have seen a slowdown in 
fund growth.  

“It is really the result of a plethora of 
issues that managers must face and this 
is undoubtedly impacting the hedge fund 
industry,” comments Kenneth Farrugia, 
Chairman, FinanceMalta. “We are seeing 
new funds being set up but also others 
that are closing either because they haven’t 
delivered on their performance objectives, 
they are finding the new regulatory 
requirements to be too onerous and costly 
or possibly they haven’t been successful in 
attracting capital into their funds. 

“Nevertheless, Malta continued to see 
good levels of activity in Q1 and Q2 with 
respect to new fund set-ups. We are seeing 
retail funds being launched as well as PIFs, 
which tend to be used to target institutional 
investors and HNW individuals. Statistics 
don’t always provide an insight into the 
target investors of these funds; they might be 
targeting HNW individuals or family offices, 
or they might be targeting larger institutional 
investors such as pension funds and 
insurance companies.” 

Such is the level of competition in the 
marketplace when it comes to raising assets 
that Farrugia believes hedge fund managers 
are giving much more consideration to 
the way they articulate their strategy and 
proposition and are coming up with niche, 

Kenneth Farrugia, Chairman at 
FinanceMalta
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of funds, distressed debt, high frequency 
trading funds and so on.

“It was inconceivable that this segment 
should be burdened by the heavy regulatory 
baggage that the AIFMD promised to 
introduce. In view of the fact that the 
Directive’s provisions become mandatory for 
alternative managers with an AUM in excess 
of EUR100 million, it followed that those below 
that AUM threshold should be given the 
opportunity to retain the status quo in terms 
of the regulation they were subjected to.

“Now that the directive has been up and 
running for a number of years, it is clearly 
evident that retaining the PIF regime was 
a wise decision: alternative funds subject 
to this rule book continue to grow year-on-
year,” outlines Camilleri.

This has been important for Malta, helping 
it to build on the bedrock of fund managers 
already using the PIF regime. This in turn 
has kept Malta’s service providers busy and 
allowed them to broaden and diversify their 
revenue streams, which in turn has benefited 
Malta’s GDP. 

Development #2: AIFM hub
Although over the years Malta has worked 
hard to carve out a niche as a funds 
jurisdiction, there is a big opportunity to 
become an AIFM jurisdiction, especially with 
the UK’s decision to leave the EU. Come 
2019, London fund managers might not 
necessarily have the opportunity to continue 
passporting in Europe if the UK Government 
fails to secure an equivalence arrangement. 
Teaming up with a third party AIFM in Malta, 
for example, or setting up a standalone 
Maltese AIFM, could become a viable option.

“As you know you have the opportunity 
of using two jurisdictions under AIFMD 
where you have the fund in one jurisdiction 
and the investment manager in another 
jurisdiction,” comments Steve Paris, Director 
and Financial Services Industry Leader, 
Deloitte. “Promoters have leveraged on 
this opportunity and we are seeing an 
increasing number of promoters establishing 
regulated managers in Malta to service funds 
domiciled in other jurisdictions.”

There are always opportunities, it just 
depends on the manager. If they are looking 
for a close port to home then Ireland would 
likely be the first choice under Brexit. 

“However, if they are looking for a jurisdiction 
that gives them a foothold in Europe but also 
in the Middle East, then Malta has a good 
potential to offer a bridge north into Europe 
and east into the Middle East. It is certainly 
well placed for managers wishing to offer 
Islamic finance products, for example,” says 
Nicholas Warren, Senior Manager, Financial 
Services, Chetcuti Cauchi Advocates. 

AIFMs that are licensed in Malta are free 
to outsource some of their operations back 
to London. That said, one needs to be aware 
of the guidance issued by ESMA, which 
makes it very clear that it will not allow 
brassplate operations; not just in Malta, but 
any EU jurisdiction. 

As Warren adds: “It’s not simply a matter 
of obtaining a license from the MFSA and 
operating the AIFM entirely out of the UK. 
What one can do, just as certain insurance 
companies have done, is to establish an 
AIFM in Malta to handle one’s European 
business, and keep the UK manager 
separate to handle all of the fund’s UK and 
offshore business.”

Two licensing regimes
When it comes to setting up fund 
management companies, the MFSA has 
taken the approach to allow full-scope AIFMs 
to be set up in Malta to service AIFs under 
the Directive and also allows de minimis fund 
managers to be licensed. There are therefore 
two licensing regimes: one for de minimis 
fund managers and one for full-scope AIFMs. 

At the same time, Malta has the UCITS 
fund management regime. “One interesting 
theme that I am seeing is that more fund 
managers are interested in getting dual  19
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The business case for 
cost-control

By Nicholas Zahra, CFA  
& Anabel Mifsud 

Malta is one of the smaller players in the 
asset management world, which tends to 
appeal to the smaller managers, and to 
investors who have a business case for their 
choice of jurisdiction. 

As a domicile and financial centre, one can 
fairly summarise both Malta’s advantages and 
disadvantages as being its small size, where 
the chances are that smaller players get 
levels of attention reserved for large players in 
the established jurisdictions.

The choice of jurisdiction is just one 
question from many that should be asked, 
with each answer having a bearing on the 
others. Funds, SPV’s, partnerships and so 

on, are not a means to an end, but best-
fit conduits for attracting capital to your 
business model. 

The conduit’s ideal legal structure should 
be the one that ticks the most objectives, 
and therefore one should reverse-engineer 
the business model to figure out the optimal 
conduit. We recommend focusing on two 
critical areas: knowing your business model, 
and knowing your investors. 

These seemingly obvious points belie the 
fact that many start-ups begin by focusing 
on the conduit’s legal structure, and then 
proceed to fit it to their business model, 
effectively working the other way round.

Nicholas Zahra, Portfolio 
Manager at Bastion Wealth 
Limited

Holistic Fund Management Services

Providing fund managers with turnkey solutions

At Bastion Wealth, we offer a full package of fund services. Our 
process starts from the definition, structuring and set up of 
a fund, before proceeding on to investment management, risk 
management, compliance and administration processes. Our 
uniquely modular approach to this process  allows us to provide 
a tailor-made service to provide a perfect fit for your strategy’s 
specific circumstances.

We employ a modular approach that allows for a tailored service 
meeting each client’s specific needs and objectives.

For more information please contact
Nicholas Zahra CFA - Portfolio Manager
+356 2576 6789
nzahra@bastionwealth.net

www.bastionwealth.net
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Only once a clear and concise picture, 
including all of the above points, has been 
put collated, ideally with some committed 
capital in a suitable holding vehicle, should 
any attempt be made to build the entity from 
which to execute your strategy.

Again, the rule when setting up your 
operation is to go for the most cost-
effective solution in relation to the amount 
of committed capital raised. One can always 
ratchet up regulatory compliance if one is 
successful, but one cannot roll back the 
clock if excessive costs during the initial 
stages caused the strategy to fail. 

The initial stages are critical to any 
business, which is why one should proceed 
with extreme caution, keeping costs low, 
and a lean, flexible infrastructure. The 
reality is that business plans are invariably 
optimistic, deadlines missed and all manner 
of unforeseen circumstances can and do 
arise. Under these conditions, keeping sunk 
costs to a minimum and overheads light is 
the best way to maximise the probability 
of success. n

It’s also quite common for managers to 
think that the more regulated and ‘compliant’ 
their conduit is, the more successful they 
will be. This is not necessarily true. Applied 
correctly, compliance and regulations 
provide a balance between the investors’ 
interests and the manager’s interests, but 
they also increase costs, which decreases 
a business’ performance and returns to 
investors, which in turn increases the 
chances of failure during a venture’s delicate 
initial stages. 

Questions associated with knowing one’s 
business model should begin from the 
characteristics of the assets, together with 
any operational concerns, their tax treatment, 
both at the asset level, as well as at the 
investor level. Once the business model is 
complete and it’s time to focus on financing, 
useful questions to ask would be how much 
committed capital you have raised before 
launch, who are your investors, where are 
they from, why are they investing, and how 
much capital you think you can raise during 
future funding rounds. 

Anabel Mifsud, Managing 
Director of SGGG Fexserv Fund 
Services (Malta)

Fund Administration Services
Accurate, timely administration with no surprises

SGGG Fexserv Fund Services (Malta) is your administrative 
partner for all your fund management requirements.

Bringing together the international expertise of SGGG Fund 
Services inc., responsible for the administration of over 550 
alternative strategy funds together with Fexserv Financial 
Services, one of the leading and most established companies in 
the financial services industry in Malta.

Helping you focus on what you do best - fund management! 

For more information please contact
Anabel Mifsud - Managing Director
+356 2576 2121
anabel@sgggfexserv.com

www.sgggfexserv.com Cayman|Toronto|Malta
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Although seen by some people as the 
most cost-effective solution for start-ups, 
there are risks to using a third party AIFM 
who also provides a fund platform (typically 
a SICAV) upon which to establish a sub-fund. 

Peter Jakubicka at Circle Partners says that 
each one of its Malta-based clients chooses 
to launch their own standalone fund. “This 
is purely caused by the simple fact that 
clients are afraid of who the other members 
of a platform are and what risks they might 
be exposed to. Imagine a situation where 
one of the other members does something 
illegal or commits a fraud? Your sub-fund 
will face immediate bad publicity and 100% 
redemptions, killing your sub-fund and your 
fragile business name as well.”

Assuming the manager is already 
established and operating as an FCA-
licensed AIFM, there is nothing to stop them 
setting up a separate AIFM in Malta as a 
plan B, to hedge against Brexit risk. 

Substance is needed
The regulator has to be satisfied with various 
criteria when assessing an AIFM application, 
such as the manager’s operational set-up 
and the extent of their investment activities 
being undertaken from Malta. 

“The MFSA has always focused on two 
key functions of the AIFM: the portfolio 
management function and the risk 
management function when setting up shop. 
The regulator is strict on the operational 
aspects of the AIFM and that there are 
competent people on the ground involved in 
those two core functions. The MFSA is only 
likely to issue a license if the AIFM being 
set up in Malta fully satisfies the regulatory 
requirements of AIFMD,” comments Higgans.

There is an obvious risk that if the 
manager is also offering its AIFM license 
as a platform to third parties that they won’t 
have full control of the portfolio management 
or risk management of an appointed sub-
fund; this ties in with the earlier point made 
Jakubicka. It all comes down to compliance 
and effective oversight. “It’s not something 
the MFSA can anticipate or regulate in 
advance. On an ongoing basis it will carry 
out spot checks on AIFMs to make sure they 
are operating correctly,” says Higgans. 

“Irrespective of the operational set-up of 
an AIFM, the MFSA always puts a condition 

authorisation; both as a UCITS fund manager 
and an AIFM. The licensing of full-scope 
AIFMs continues on a consistent basis,” 
confirms DF Advocates’ Farrugia.

“There is still good uptake for the de 
minimis fund management regime. It is ideal 
for small fund managers who may not have 
the desire to grow beyond EUR100 million 
and become subject to full licensing and 
oversight, and higher compliance costs 
associated with AIFMD. This regime is 
especially attractive for those fund managers 
who have a PIF and wish to target a limited 
number of institutional investors. 

“Overall, the fund management sector 
in Malta continues to grow, both for UCITS 
funds and AIFs,” adds Farrugia.

Malta’s service provider community is well 
positioned to advise accordingly on how 
managers – start-ups or established – should 
best approach the AIFM solution and how 
the AIFM Directive should be interpreted 
from a proportionality rules perspective. 

“Certain jurisdictions treat managers in 
a one-size-fits-all fashion but I would say 
Malta takes a more tailor made approach,” 
suggests Mangion. “We have seen a 
situation where even if people choose 
not to use Malta as a fund jurisdiction, 
they can use the island as an investment 
management solution, where they set 
themselves up as a standalone AIFM, or 
choose to join a third party AIFM platform. 

“If managers in London are forced to find 
a European solution to maintain a regulatory 
presence outside of the UK, we see 
ourselves as being an attractive option.”
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Fund and asset servicing 
operations in Malta

Q&A with Stephen Paris & Patrick Mangion

Stephen Paris, Director and 
Financial Services Industry 
Leader at Deloitte

Patrick Mangion, Principal, 
Financial Services Industry at 
Deloitte

Over the past decade, the regulatory 
landscape for funds has undergone a 
number of major developments at both 
European and national level. What was 
the impact on the fund industry?
To say that the regulatory environment for 
funds has undergone anything short of a 
transformation in recent years would be an 
understatement. Since the 2008 financial 
crisis, a tremendous effort has been made 
at a European level to harmonise pockets 
of financial services legislation that were 
previously regulated in a fragmented manner, 
or which were left purely in the domain of 
national supervisory authorities. A push has 
also been made to increase transparency with 
the aim of re-igniting consumer confidence. 

Without a doubt, the game-changer for 
fund regulation was the introduction of 
the Alternative Investment Fund Managers 
Directive (AIFMD), which has created a 
blanket regulation for the fund industry. 
Together with the UCITS V Directive for 
retail investors, these directives provide a 
framework for fund managers operating 
within the EU. Both directives have 
undergone a number of changes since 
inception, to which the industry had to adapt. 

Whilst discussions have already started 
on UCITS VI and AIFMD II, new regulations 
on money market funds (MMFs) were issued 
in 2017. The aim of this new regulation is 
to establish EU-wide rules to make funds 
more resilient and better able to withstand 
market shocks. These regulatory additions, 
together with the introduction of targeted 
legislation like the EuVECA, EuSEF and ELTIF 
regulations, will shape the European fund 
industry for years to come.

Outside from fund-specific regulation, 
the revision to the Markets in Financial 
Instruments Directive (MiFID II), entering 
into force in January 2018, will also usher 
in a radical change, amongst others, in 

the governance, supervision and reporting 
mechanisms of EU-based AIFMs and UCITS 
management companies.

In a regulatory landscape that is 
becoming ever more harmonised on a 
European level, how has Malta dealt 
with these changes whilst retaining its 
competitiveness?
Notwithstanding the breadth, scope and 
speed with which new regulation has 
been introduced, Malta has consistently 
ranked at the top of the league among its 
European partners in terms of its capability 
to transpose legislation effectively and 
comprehensively. 

Malta has continued to rank at the top 
against other EU members states, for 
transposing Directives into domestic legislation. 
This is according to the latest scoreboard 
issued by the European Commission. For 
example, Malta was the first EU Member 
State to fully transpose the AIFM directive 
and manage its updates. This provides asset 
managers with the necessary tools to ensure 
they remain ahead of the pack.

One of Malta’s strongest advantages 
as a financial services centre lies in its 
nimbleness. This allows legislator, regulators 
and service providers to have full visibility of 
the industry thus ensuring a timely response 
to any concerns which might arise. 

In this respect, promoters have the 
opportunity of taking advantage of Malta’s 
highly skilled workforce, English speaking 
environment, low set-up and operational 
costs, fiscal regime, and quality of life, whilst 
ensuring their concerns are on the agenda. 

How has innovation helped Malta retain 
its competitiveness in an environment 
that is constantly changing?
Innovation is key to retaining the 
attractiveness of our jurisdiction. In addition 
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to the above, our success will continue to 
rest on Malta’s ability to mould regulations in 
a manner that allows schemes to reach their 
full potential while furnishing consumers with 
the right information to make the choices 
that suit them.

Despite the wealth of regulatory 
developments and best practices already 
available in the market, Malta continues 
to innovate to remain a client-centric 
jurisdiction. For instance, funds in Malta 
can opt to be self-managed by establishing 
an internal investment committee which 
effectively eliminates the requirement to 
appoint an external regulated investment 
manager. 

Malta has also established interesting 
legislative provisions for redomiciliation, 
which allows funds to shift their operations 
to Malta without needing to wind up in their 
country of incorporation. Likewise, Malta also 
offers funds a clear exit route out of Malta, 
affording funds the luxury of choice and 
adaptability at all times. 

Another element that has generated 
significant interest is the adaptability of 
our regulatory system to fund platforms by 
offering different legal modules within which 
funds can establish themselves and operate. 
These range from the traditional ring-fenced 
model, to the more recent incorporated cell 
concept, with distinct legal personality and 
board of directors for each fund scheme. 

Considering the regulatory environment 
is so diverse and the innovations 
discussed above, what licensing 
options are available for setting up 
funds in Malta and how does one go 
about selecting the right regulatory 
framework? 
Malta is proud of its open architecture and 
has in fact retained several of the success 
stories of its legacy regulatory regime, most 
notably its acclaimed Professional Investor 
Fund (PIF) Schemes structure. Though PIFs 
cannot benefit from the EU’s passporting 
mechanism, the regime itself remains 
popular because it is less cumbersome 
than AIFMD and is particularly suited for 
funds sold internationally on a private 
placement basis. 

Apart from PIF, AIF and UCITS schemes, 
Malta also offers regulatory frameworks for 
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Private Collective Investment Schemes and 
Notified Alternative Investor Funds (NAIF), 
the latter being Malta’s newest fund regime. 

NAIFs, unlike existing Malta fund regimes, 
will not need to be licensed, authorised, 
or approved by the MFSA nor will they be 
subject to any ongoing regulation. Although 
they must be managed by a regulated 
manager under the AIFMD, NAIFs can be 
set up in just 10 days and they can be 
passported across the EU. 

Ultimately, the decision on which 
regulatory regime is best suited for a new 
fund will depend on any number of factors, 
be they the appetite for passporting, the 
target investors, the management model the 
fund wishes to pursue and available models 
to tailor regulation in a proportionate manner. 

What do you think will be a major 
regulation which will shape the 
investment services and funds industry 
in the coming years? 
One of the major planks in this regard is 
MiFID II. Generally, AIFMs, CIS operators and 
UCITS managers are exempt from MiFID II 
given that they are subjected to their own 
specific regulation. There might, however, 
be instances where asset managers are 
impacted, especially in the performance of 
MiFID-related activities. MiFID II will apply 
in full to investment managers that are not 
AIFMs and UCITS managers.

MiFID II and MiFIR add a broad range of 
new and enhanced requirements upon asset 
managers which add to those enshrined in 
the present MiFID regime. These include 
increases in best execution, inducements, 
research, reporting and transparency 
requirements, which strengthen the hand of 
European and local supervisory authorities.

What we see in the market today is asset 
managers requesting us, as regulatory and 
risk advisors, to perform business impact 
analysis and develop action plans to ensure 
compliance with MiFID II and other wide-
ranging regulations; for example the new 4th 
AML Directive that came into force in June 
2017 and the new General Data Protection 
Regulation to be introduced in May 2018. 
Inevitably asset managers continue to focus 
on their core activities in creating value for 
their clients whilst seeking outside support 
on regulatory matters. n
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EU. Especially in the context of the AIFMD 
rules, which allow a degree of delegation, 
thus allowing a measure of flexibility when 
establishing the regulated structure.

As long as one can prove that they 
have substance in Malta, and the proper 
controls in place, then it’s fine. What won’t 
be possible is for a UK manager to exploit 
Malta by setting up a Maltese AIFM with one 
or two operations people on the ground and 
everyone else working out of London. 

Development #3: Securitisation 
Malta is pushing hard to position itself as 
Europe’s ‘go-to’ jurisdiction for securitisation 
products. Previously, the jurisdiction already 
had the protected cell company (PCC), which 
was established in both law and practice 
when the Securitisation Cell Company (SCC) 
Regulations came into force at the end of 
2014. Leveraging the PCC, the Securitisation 
Cell Company allows fund managers to 
establish securitisation vehicles that use 
multiple compartments (cells) to cater for 
different groups of investors and different 
sets of assets or risks. 

Insurance sits alongside Malta’s asset 
management sector and today has around 
59 insurance offerings for both life and non-
life areas of the market; the latter accounting 
for a large chunk. It is home to some big 
name insurance managers including Aon, 
Munich Re. 

Groups like Arphan SCC Plc, which has 
partnered with Amergeris Management 
Services Ltd, have established special 
purpose vehicles to run securitisations for 
its clients across numerous asset backed 
securities including: real estate, commercial 
credit, commodities and even artworks.

“I believe the securitisation market is 
important as it complements the other 
markets we have here,” remarks Warren. “It’s 
important to have a well diversified financial 
services sector. You can’t afford to focus 

in the license that if the business grows and 
the AUM increases, the AIFM has to step 
up its operational oversight. They want to 
see evidence that the AIFM has the relevant 
expertise in the asset classes of each sub-
fund on their platform.”

If one looks at the clusters of operators 
in the asset management space there are 
four distinct categories: firstly, those who are 
based in the UK who are not passporting 
into Europe and are using a UK platform to 
do business in non-EU markets; secondly, 
UK managers who are solely doing business 
in the UK; thirdly, UK managers who already 
have a European platform and just need to 
shift some of their operational headcount to 
maintain their business in Europe; and finally, 
the fourth category are those managers who 
are based in the UK and are relying on the 
AIFMD passport to distribute their funds from 
the UK (but who have no current European 
footprint). 

“It is this last cluster of managers who 
are now looking for solutions to sustain their 
business, going forward, under AIFMD,” 
says FinanceMalta’s Farrugia. “One way to 
do this is to set up an AIFM in a jurisdiction 
like Malta and then delegate the investment 
management function back to the UK. Our 
laws here are based on English common 
law, we are an English-speaking jurisdiction 
and the operational costs of running a 
Maltese AIFM are highly competitive. 

“Malta therefore ticks a number of boxes 
for UK portfolio managers to be able to 
sustain their business in Europe.” 

Alternatively, managers have the option of 
availing of an existing Maltese management 
company who they can appoint as their third 
party AIFM, should they decide not to set up 
their own standalone AIFM. 

“It depends on the extent to which the 
manager intends to grow his business, how 
many fund products they are likely to have, 
if they want to retain the exclusivity of their 
own brand as opposed to using someone 
else’s (when using an outsourced AIFM); 
these are all factors the board of directors 
needs to take when considering their 
options,” adds Farrugia. 

Going forward, Paris is of the opinion 
that Malta will became an increasingly 
attractive jurisdiction for managers who wish 
to establish a regulated manager in the 

“Malta ticks a number of boxes 
for UK portfolio managers 
to be able to sustain their 
business in Europe.” 
Kenneth Farrugia, FinanceMalta
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One of the innovative fund structures 
available in Malta, the Notified Alternative 
Investment Fund (NAIF) Regime, which 
was launched by the Malta Financial 
Services Authority in April 2016, has come 
up for review by the Authority following its 
commitment to assess the said regime after 
one year of its introduction. 

The MFSA has, in this regard, recently 
issued a consultation document on 17th 
August 2017, on proposed amendments to 
the NAIF Regime and requested feedback 
from interested parties on certain proposed 
updates to the said regime. 

Following the publication of the regime 
regulating the NAIFs, the Authority has 
committed itself to review the said regime 
within 12 months of publication. This is 
to ensure that the framework for NAIFs 
continues to develop within the framework of 
the AIFMD.

By way of background, the NAIF Regime 
is a framework applicable solely for 
Alternative Investment Funds set up in Malta 
and managed by a full-scope Maltese or EU 
based Alternative Investment Fund Manager, 
authorised under the Alternative Investment 
Fund Managers Directive. 

Under the NAIF framework, such a 
manager undertakes responsibility itself for 
the Alternative Investment Fund and for the 
fulfilment of its obligations arising under 
the NAIF framework. The NAIF regime is 
particularly attractive from a time to market 
point of view and is one which is gaining 
increasing attention when it comes to the 
setting up of an Alternative Investment Fund 
structure. 

A number of fund managers have indeed 
already availed of the benefits available 
under this structure, which is in conformity 
with the AIFM Directive, by setting up their 

funds through the notification process 
applicable under this regime, but the NAIF 
regime has so far remained relatively 
untapped by the industry. The recent 
proposed changes, which are the subject of 
the consultation exercise, are aimed to widen 
the scope of the NAIF and thus increase its 
attractiveness whilst also clarifying certain 
aspects of the regime.

One key proposed change indicated by 
the MFSA in its consultation exercise relates 
to the possible extension of the regime to 
cover Alternative Investment Funds investing 
in immovable property or infrastructure. 
These types of funds are currently excluded 
from the scope of the NAIF framework. 
The MFSA’s current Property Funds Policy 
would, in this regard, no longer apply for 
Alternative Investment Funds but is proposed 
to continue to apply solely and exclusively 
to Professional Investor Funds, which is 
another innovative and successful framework 
for funds available exclusively in Malta.  

The MFSA is also seeking feedback 
on the possibility of extending the NAIF 
framework for funds investing in non-financial 
assets, which are also currently excluded 
from the said regime.

Some other updates proposed by the MFSA 
in its consultation exercise involved changes to 
a number of current rules applicable in respect 
of Notified AIFs, namely to:
• Require relevant disclosure in case of 

non-compliance with the Corporate 
Governance Manual for Directors of 
Investment Companies and Collective 
Investment Schemes issued by the MFSA;

• Require the submission by a Maltese 
AIFM of the updated Terms of Reference 
and Risk Management Policy and any 
relevant updates to the Valuation Policy 
and Procedures;

Regulatory update on the 
NAIF regime
By Jean Farrugia & Robert Higgans

Jean Farrugia, Partner at 
DF Advocates

Robert Higgans, Head of 
Financial Services Practice at 
DF Advocates
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changes and streamlining also undertaken to 
this framework, remains to be seen. 

The MFSA has, over the past months, 
started to approve a number of NAIFs. With 
the changes being proposed, the regulator is 
hoping to make the NAIF regime much more 
attractive to full-scope AIFMs; either those 
authorised in Malta or other EU jurisdictions. 
Indeed, according to the latest statistics for 
Q2 2017 on the MFSA’s website, there were 
11 NAIF notifications, compared to only two 
in 2016. With more promotion of the regime, 
we expect to see the number of NAIFs 
continue to grow. 

The outcome of the consultation exercise, 
which is expected to be announced shortly 
by the MFSA, and the developments that this 
would bring to the NAIF regime, will continue 
to be closely followed by the industry as 
the potential of such a regime becomes 
increasingly more evident to, and availed of 
by, fund practitioners. n

• Clarify to whom the money laundering 
reporting function may be delegated;

• Clarify that changes to the offering 
document shall not become effective until 
they are noted by the MFSA.

The MFSA has also indicated that it is 
reviewing the Continuation of Companies 
Regulations, to possible provide for 
the re-domiciliation and continuation of 
schemes into Malta as a NAIF, as well as 
the Investment Services Act (Prospectus 
of Collective Investment Schemes) 
Regulations and the Investment Services Act 
(Performance Fees) Regulations.

The recent consultation exercise on the 
NAIF regime may very well generate debate 
on possible further updates to other fund 
regimes. Whether certain changes being 
proposed, such as the disapplication of the 
existing MFSA’s Property Funds Policy, will 
eventually also spill over to the Professional 
Investor Fund regime, in light of the recent 

DF  ADVOCATES

www.hedgeweek.com


MALTA Hedgeweek Special Report Oct 2017 www.hedgeweek.com | 25

OVERV I EW

on one specific area. The SCC structure is 
very helpful in that sense, as it allows you to 
segregate the assets and liabilities. The time 
to market is also very quick. We are working 
on a few SCC proposals at present.” 

He continues: “The fact that one can set 
up an SCC will, I think, definitely help to grow 
the asset management industry in Malta. 
There is a general feeling of optimism and 
growth on the island. There is a feel-good 
factor. We continue to invest in infrastructure – 
roads, buildings, etc – and are paving the way 
for further growth in the economy.”

Malta provides a legal framework for 
securitisation vehicles, primarily through 
the Securitisation Act which has been in 
place since 2006, and more recently, the 
Securitisation Cell Companies Regulations, 
introduced in 2014. 

This legal framework has enabled Malta 
to develop into a jurisdiction of choice for 
securitisation transactions. The Securitisation 
Act provides both legal clarity and investor 
protection whilst enabling flexibility in the 
structuring of securitisation transactions. Any 
asset can be securitised including future 
receivables and the securitisation vehicle 
may take many different forms, which means 
that there is a vast scope of options for 
securitisation structures. 

Tailored income tax neutrality provisions, 
statutory bankruptcy remoteness provisions 
and a network of over 65 double tax treaties 
increase the attractiveness of the legal 
framework. Malta also offers efficient solutions 
for access to capital markets through the 
Malta Stock Exchange and the European 
Wholesale Securities Market (EWSM), both of 
which are supervised by the MFSA.

Re-insurance opportunities using the SCC
The Securitisation Cell Companies 
framework can also be adopted for the 
structuring of reinsurance special purpose 
vehicles in order to tap into the cross-border 
opportunities of insurance linked securities 
since the coming into force of the Solvency 
II Regime.

Last year, Malta launched its first 
re-insurance SPV, when USA Risk 
established Exchange Re SCC Limited– a 
platform for collateralised reinsurance 
transactions that avails of the SCC structure. 

The platform calls itself the first “ILS 

platform in Malta for private collateralised 
reinsurance transactions organised as a 
securitisation cell company (SCC)”. 

The Securitisation Act is both non-intrusive 
and flexible, and at the same time secures 
the required level of investor protection. 

Should the securitisation company 
become insolvent, the Securitisation Act 
provides for rules aimed at protecting 
the rights of the investors, the originator 
and other securitisation creditors over 
securitisation assets. 

Furthermore, the bankruptcy remoteness 
principle isolates the securitisation 
assets from any insolvency risks of the 
securitisation vehicle, the originator or any 
service providers. Securitisation creditors, 
including bondholders in a securitisation 
vehicle enjoy a privilege over the assets of 
the securitisation vehicle, and therefore rank 
prior to other claims at law. 

Overall, the SCC framework has brought 
in an additional structuring option for Malta; 
one that increases economies of scale and 
enhances investor protection while enabling 
the structuring of multiple transactions 
though a single securitisation vehicle.

This is likely to be an important growth 
area for asset servicers based in Malta, 
going forward, as more insurance groups and 
financial institutions develop securitisation 
products for the European market. 

“We’ve seen a lot of enquiries from 
fund managers as they start to consider 
Malta for their operations. This is also the 
case for insurance companies as we are 
the only EU jurisdiction offering protected 
cell and incorporated cell legislation and 
the SCC structure. We are seeing very 
strong growth on the securitisation front,” 
concludes Farrugia. n

“The fact that one can set up 
an SCC will, I think, definitely 
help to grow the asset 
management industry in 
Malta. There is a general 
feeling of optimism and 
growth on the island.”
Nicholas Warren, Chetcuti Cauchi 
Advocates
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