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is an independent republic that gained 
independence from the UK in 1964 and 
became a full member of the European 
Union since May 2004, as well as one of the 
15 member states to adopt the euro.

The country’s historic heritage has 
helped to shape a legal system based on 
the continental European civil law system 
and the Napoleonic Code, although public 
and commercial law have been strongly 
influenced by the Anglo-Saxon model over 
the two centuries since Malta became part 
of the British Empire in 1814. The official 
language is Maltese, but English is the most 
commonly-used language in business, while 
Italian is spoken fluently by a significant 
proportion of the population.

Malta’s geography has imbued the country 
with an outward-looking mentality and a history 
of trading and entrepreneurialism that has 
served it well in today’s increasingly globalised 
economic environment. The World Economic 
Forum’s 2008-09 Competitiveness Index ranks 
it 34th out of 134 countries for financial market 
sophistication and rates its banking system as 
the 10th soundest in the world.

Over the past 15 years, the competition to 
attract cross-border fund business within 
the European Union and, more recently, to 
provide a domicile and specialist services 
to alternative investments, has been largely 
limited to Ireland and Luxembourg, countries 
that have successfully rebuilt their economies 
around financial services to become two of 
the EU’s most prosperous countries

However, over the past five years the 
Mediterranean island of Malta has inexorably 
moved into contention as a centre for the 
European fund industry, armed with a well-
calibrated array of fund legislation, a regulator 
that wins widespread praise for openness 
and flexibility, a well-educated workforce 
with steadily growing experience in the fund 
sector, and a cost base its northern European 
rivals simply cannot match.

Malta’s culture and character has 
been formed its geographical location 
between Sicily and North Africa, and a 
tempestuous history that has encompassed 
rule by the Greeks, Phoenicians, Romans, 
Arabs, Normans, Spanish and French, 
as well as the Knights of Malta. Today it 

Malta seals place 
among Europe’s leading 

fund jurisdictions
By Simon Gray
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F inanCe  Malta

Malta’s time to shine
By louis de Gabriele

The globalised environment within which 
hedge funds operate has been characterised 
by a tumultuous stock market for the past 18 
months. Malta has not remained unaffected 
by the general decline in the market as 
a whole, spurred by a general prudence 
amongst investors.

However, in an environment of uncertainty 
and a generally cautious outlook, the 
jurisdiction has withstood the test of a 
market crisis squarely and has shown 
a resilience that continues to place the 
jurisdiction in the forefront of international 
centres for fund managers.

The combination of its regulatory 
framework, expertise in audit and legal 
services and a proactive approach to refining 
regulation to address new and emerging 
industry requirements continues to enhance 
Malta’s reputation as a domicile and service 
centre for hedge funds.

In the first half of 2009 the Malta Financial 
Services Authority issued 40 new licences 
for Professional Investor Funds, up from 34 
in the same period of 2008. This sustained 
momentum in terms of new funds at a time of 
crisis is the platform for continued confidence 
in the industry’s medium-term outlook.

The regulatory framework in Malta has 
not undergone any dramatic changes, 
particularly for Professional Investor Funds. 
The approach of the rulebook and of the 
regulator in this area has always sought 
to balance the needs of the industry and 
product innovation and differentiation on one 
hand, and investor protection and confidence 
in the standards adopted on the other.

This balanced approach has served 
well both the jurisdiction as an increasingly 
attractive domicile and the industry. New 
regulatory proposals were published in May 
that would introduce additional restrictions 
on certain concentrated exposures by funds 
intended for experienced investors, further 

accentuating the need for risk spreading.
The new rules would also redefine 

‘experienced investor’ and reduce the 
minimum investment amount for such funds 
from EUR15,000 to EUR10,000, enabling 
investors to commit less to each individual 
fund. The proposals seem to have been 
well received in the industry and are not 
expected to have any adverse effect on 
the potential growth of the industry or on 
the attractiveness of Malta as a centre for 
professional investor funds.

Probably the most important development 
on the horizon is the proposed EU Directive 
on Alternative Investment Fund Managers 
and the impact that this is likely to have on 
the industry.

The industry’s concerns that the directive 
could prompt the migration of service 
providers toward EU jurisdictions is an new 
opportunity for Malta to consolidate its 
position as a domicile and servicing centre 
for alternative funds.

With the EU moving toward higher levels 
of regulation for fund managers, Malta’s tried 
and tested infrastructure of flexible regulation 
and skilled professionals is well placed to 
offer the right recipe for alternative funds and 
a gateway to investors throughout the 27 EU 
member states.

The draft EU legislation is part of a global 
trend toward higher levels of regulation, 
the consequence of which is likely to be 
the migration of funds from unregulated 
jurisdictions to regulated ones. In the 
process, fund managers have to determine 
which of the regulated environments can 
provide them with the right environment.

Malta’s blend of flexible regulation, the 
credibility brought by its reputation as a 
financial centre, its EU membership and the 
experience of its service providers and their 
individual staff position the jurisdiction well to 
capitalise on the opportunity. n

Louis de Gabriele is chairman 
of the funds expert group of 
Finance Malta
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The European Commission’s latest 
Internal Market Scoreboard published in 
January emphasises how Malta has been 
quick to embrace the opportunities offered 
by the EU single market. It places Malta 
and Denmark in joint first position for the 
implementation of internal market directives, 
demonstrating both Malta’s efficiency in 
transposing European rules into domestic 
law and the fact that its economy is one of 
the most integrated in the union. The country 
is also one of the top five EU performers in 
terms of foreign direct investment inflows as 
a proportion of gross domestic product.

This is the backdrop to Malta’s 
development as a financial services hub, 
which dates back more than a decade but 
has noticeably gained traction since the 
country’s accession to the EU gave it access 
to the single market for financial services. 
While the jurisdiction is home to a significant 
number of both Ucits and non-Ucits retail 
funds, the most significant growth over the 
past few years has been in Professional 
Investor Funds, the vehicle of choice for 
hedge funds and other types of alternative 
investments aimed at both institutional and 
sophisticated individual investors.

The number of funds domiciled in Malta 
is growing rapidly and now has reached 
around 500, including about 280 alternative 
funds. This compares with 230 PIFs with 
total assets of nearly EUR3.9bn registered 
with the Malta Financial Services Authority at 
the end of 2008, a tally itself up from 75 PIFs 
with EUR1.27bn in assets recorded at the 
end of September 2006.

PIFs were introduced in 2000 when 
the regulator issued the Guide to the 
Establishment of Professional Investor 
Funds; previously all funds established in 

Malta were governed by the rules covering 
retail collective investment schemes, which 
made them unattractive for vehicles aimed at 
sophisticated investors.

There are now three categories of PIF 
with differing minimum investment levels 
and investment and other rules, depending 
on the type of investors at which they are 
aimed. The Qualifying Investor Fund carries 
an investment minimum of EUR75,000 and is 
not subject to any restrictions on investment 
scope, borrowing or use of leverage; they do 
not require the appointment of a custodian 
or prime broker. Designed for private equity 
investment, Extraordinary Investor Funds 
have a minimum threshold of EUR750,000, 
offer customised disclosure requirements 
and benefit from a faster licensing process 
at the regulator.

Experienced Investor Funds currently 
entail a minimum investment of just 
EUR15,000, but require the appointment of 
a custodian and leverage cannot exceed 
100 per cent of net asset value; in May the 
MFSA published proposals that include 
lowering the minimum investment level 
to EUR10,000. Promoters can also set 
up self-managed PIFs whose investment 
management is the responsibility of the 
board of directors and which must have a 
minimum capital of EUR125,000.

The growth of Malta’s alternative funds 
market this year is no doubt down in part 
to increasing awareness of its merits in the 
global fund industry; unquestionably it has 
also benefited from the new level of often 
hostile scrutiny under which the hedge fund 
industry’s traditional main offshore domiciles 
have been placed, notably during the G20 
summit in London in April and by the EU in 
its draft Directive on Alternative Investment 
Fund Managers.

The G20 prompted the compilation by the 
Organisation for Economic Co-operation and 
Development of a report on the progress or 
otherwise of international financial centres 
towards compliance with the standards it 
has sponsored on tax transparency and 
exchange of information. Malta was one of 
a group of jurisdictions that benefited from 
being placed immediately on the OECD’s 
‘white list’ of countries and territories that 
had both embraced and substantially 
implemented the tax standards.

4 
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Very few of us have not heard by now of 
the European Commission’s draft Directive 
on Alternative Investment Fund managers 
published on April 30, 2009. We have all 
heard that the directive as drafted may 
have serious repercussions on third country 
managers, be they based in the US, Canada, 
Switzerland or any other third country of 
repute.

Under the proposed directive, third country 
managers will be banned from marketing 
their funds – be they established in the EU or 
otherwise – in Europe for at least three years 
following the entry into force of the directive. 
As drafted the term ‘marketing’ seems to 
cover the private placement of a fund as 
well as responding to unsolicited requests 
for information from investors. Third country 
managers will thus be precluded from raising 
more funds directly from European investors.

Furthermore, following this proposed 
three-year gate, third country managers will 
be allowed to market their funds in the EU to 
professional investors (as defined in MiFID) 
if they obtain authorisation in any member 
state and provided that they satisfy various 
conditions.

These require that the country where the 
manager is based and regulated is deemed 
to have standards on prudential and ongoing 
regulation equivalent to those set out in the 
directive. We will have to wait for the relevant 
implementing measures setting out how 
to qualify as one of these ‘reputable’ third 
countries.

The third country must grant access 
to EU alternative fund managers in the 
same manner in which the EU is granting 
access to the third country manager. Here 
again, we will have to wait for the relevant 

implementing measures listing such third 
countries.

The third country manager must provide 
the competent authority of the member 
state in which it is seeking authorisation 
with prescribed information including its 
shareholders and the funds it intends to 
market in the EU.

There must be an exchange of information 
and co-operation agreement between the 
competent authority of the country where the 
manager is based and regulated and that of 
the EU member state in which the manager 
is seeking authorisation.

Finally, there must be an agreement 
on exchange of information in tax matters 
based on the OECD Model Tax Convention 
between the country where the manager is 
based and the EU member state.

The extent of regulatory supervision 
exercised by the competent authorities of the 
relevant member states on such third country 
managers is still unclear, considering that the 
managers will most likely not be expected to 
have an established place of business in the 
member state in question.

Once the third country manager secures 
authorisation in one EU member state it will 
be able to market its funds in other member 
states without the need to seek authorisation 
in those countries.

If the directive goes through as proposed, 
European investors requiring information on 
funds managed by third country managers 
will have to route such requests through 
non-EU intermediaries, while third country 
managers – if based in a ‘reputable’ 
jurisdiction – will have to go through the 
unnecessary trouble of seeking authorisation 
in a member state. n

The AIFM Directive 
and third country 

managers
By James Farrugia

Ganado &  aSSoC iateS

James Farrugia is a manager 
in the investment services and 
funds practice with Ganado & 
Associates Advocates
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CuStoM HouSe

By contrast, Malta does not have any 
of these problems and is now Europe’s 
third largest centre for cross-border fund 
business. It is currently substantially less 
expensive than any other credible European 
financial centre, or indeed than those in the 
Caribbean or Britain’s crown dependencies. 

This may only be a temporary benefit 
lasting a few years as Malta’s economy 
and prosperity grow apace, but to day it 
represents a distinct competitive advantage 
for the country’s fund industry. In addition, 
the population is well educated and there is 
good availability of qualified staff.

Maltese regulation is strong and complies 
with EU requirements, but the Malta Financial 
Services Authority has shown itself to be 
pragmatic and business-friendly, ready to 
be proactive in helping businesses to find a 
solution within the law and the regulations. 
This is a very unusual and refreshing attitude 
to find with any regulator. 

The big uncertainty for the fund industry 
in Europe and elsewhere is how the EU’s 
Alternative Investment Manager Directive will 
evolve between its current draft form and 
the final legislative text, but it is likely that 
those managers that wish to sell into Europe 
will establish a European fund and probably 
establish a European-regulated management 
company.

We have seen the migration of managers 
out of the UK start in a fairly small way, 
but the word on the street is that a flood 
is building up. Whether that will go to 
Switzerland, whose reputation has been 
severely damaged by the UBS tax evasion 
case in the US, or to other centres is an 
open question. But if the business seeks a 
home anywhere vaguely in the European 
time zone, Malta is likely to benefit. n

The past two years have brought about a 
sea change in the financial services industry, 
and the effect on financial centres as we 
know them has been immense. In terms of 
fund jurisdictions, we are seeing Dublin and 
Luxembourg, the two main fund jurisdictions 
in Europe, lose some of their attractiveness, 
at least in broad terms and particularly 
relative to Malta.

Malta has been generating a lot of interest 
of late. As a financial services centre, one of 
the most interesting aspects of the country 
today is its potential for substantial growth, 
particularly as a fund domicile and notably 
for alternative investment and hedge funds.

What has happened to Dublin and 
Luxembourg, up to now obvious choices for 
the funds industry? Luxembourg is unpopular 
with governments throughout Europe, 
because of concerns over tax evasion by its 
private banking clients and its insistence until 
recently on maintaining banking secrecy.

Dublin is a very well regulated fund 
centre, but its reputation has been damaged 
immeasurably by the country’s banking 
debacle, for which the government must 
bear some responsibility in terms of lack of 
oversight. 

When managers hear that the regulations 
require the appointment of an “Irish-
based bank” as custodian, they are likely 
immediately to assume this means an Irish-
headquartered bank, as opposed to a stable 
foreign bank with an Irish subsidiary.

Given that the domestic Irish banks are 
heavily involved in property lending, many 
managers fear a further collapse of those 
banks, and none of them would relish 
the prospect of ending up owning Irish 
government paper or being reliant on the 
country’s national credit rating.

Europe’s new financial 
services gem

By dermot Butler

Dermot Butler is chairman of 
Custom House Administration 
and Corporate Services
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Meanwhile rival fund domiciles Luxembourg, 
Bermuda, the British Virgin Islands and 
Cayman Islands were initially put on a ‘grey 
list’ of jurisdictions that had not satisfactorily 
implemented the standards. Although all have 
subsequently signed sufficient tax information 
exchange agreements to be admitted to the 
white list, the OECD’s initiative has reflected a 
wider concern, particularly among institutions, 
that the funds they invest in should ideally be 
domiciled and regulated in jurisdictions in good 
standing with the international community.

According to Andre Zerafa, a senior 
associate in the investment services and 
funds practice at law firm Ganado & 
Associates, the campaigns launched in 
recent years by organisations such as 
the OECD and the anti-money laundering 
Financial Action Task Force as well 
as the US government and the EU are 
making offshore centres less attractive 
and prompting increasing interest in the 
redomiciling of funds to Malta, as well as 
the possibility of gaining access to the EU 
single market if the funds can live with the 
restrictions imposed by the Ucits regime.

Says Zerafa: “The Maltese financial 
services industry is presently going through 
a period of expansion and growth due 
to the growing interest of fund promoters 
and service providers in having onshore 
structures that are subject to a robust 
regulatory framework, supervised by an 
approachable regulator in a jurisdiction which 
is cost-effective and where professionals 
and regulators are able to rise to the 
complex regulatory, legal, governance, risk, 
accounting and operational challenges that 
have become synonymous with the financial 
services industry. Malta fits this bill.”

The proposed EU legislation is currently 
awaiting debate in the European Parliament 
and may see some changes to measures 
with which the alternative investment 
industry took vehement exception, but most 
experts believe that even if amended the 
directive will make it more attractive for fund 
promoters to base themselves and domicile 
their funds within Europe, and that in any 
case EU jurisdictions are already well placed 
to capitalise on the current uncertainty about 
the ability to market offshore funds to EU 
investors in the future.

“Probably the most important development 

on the horizon is the proposed EU Directive 
on Alternative Investment Fund Managers 
and the impact that this is likely to have 
on the industry,” says Louis de Gabriele, 
chairman of the funds expert group at 
industry promotional body Finance Malta. 
“The industry’s concerns that this could lead 
to the migration of service providers within 
the industry toward EU jurisdictions are an 
new opportunity for Malta to consolidate its 
position as a domicile and servicing centre 
for alternative funds.”

De Gabriele argues that the EU proposals 
represent part of a global trend towards 
higher levels of regulation, and that the 
appeal of offshore centres precisely because 
they offered low or minimal levels of 
regulation is now largely a thing of the past. 
As a result, he says, funds are increasingly 
likely to migrate to regulated jurisdictions, 
and Malta’s combination of EU membership 
with flexibility and a burgeoning reputation 
for financial services expertise leaves it well 
placed to capitalise.

Industry members are united in their 
praise for the approach taken by the 
MFSA that combines effective regulation 
with a common-sense approach to new 
initiatives and investment ideas. “The Malta 
Financial Services Authority was set up in 
2002 as a single regulator to consolidate 
the work previously carried out by several 
agencies,” says Michael Xuereb, director 
of the authority’s strategic development 
unit. “We seek to combine a high standard 
of regulation with an efficient response to 
industry needs.” n

7 



MALTA Hedgeweek Special Report Sep 2009 www.hedgeweek.com | 12

Malta F inanC ial  SeRv iCeS  autHoR ity

Regulatory framework 
drives fund expansion

By Michael Xuereb

Michael Xuereb is director of 
the strategic development unit 
at the Malta Financial Services 
Authority (pictured)

and supervision of investment services and 
collective investment schemes, and offers 
the flexibility to adopt different business 
models within parameters set by Maltese 
and EU legislation.

The MFSA’s Rulebook distinguishes 
between Retail Collective Investment 
Schemes and Professional Investor Funds. 
Retail Collective Investment Schemes 
comprise both Ucits and non-Ucits 
schemes that are subject to strict regulatory 
requirements, and are based on the Ucits III 
directive, including the new eligible assets 
regime, which is fully transposed into the 
Maltese regulatory framework.

Professional Investor Funds are governed 
by a customised version of the rules and 
benefit from a lighter form of regulation 
through the non-application of certain 
provisions that are standard for retail funds. 
The PIF framework is used by hedge funds 
and other alternative investment vehicles.

PIFs may be set up as open-ended 
or closed-ended investment companies, 
investment partnerships or unit trusts, 
or may be formed through other non-
corporate investment vehicles. They may 
be stand-alone funds or incorporate various 
segregated sub-funds or managed accounts.

There are three separate categories of 
PIF, each with particular licence parameters 
depending on the level of sophistication of 
the end-investor. The most common type is 
the Qualifying Investor Fund, which entails 
a minimum investment of EUR75,000, has 
no investment or borrowing restrictions, 
and may make unlimited use of leverage. 
These funds need not appoint a custodian or 
prime broker provided adequate safekeeping 
arrangements are in place.

Extraordinary Investor Funds are designed 
for private equity investment and have 
a minimum threshold of EUR750,000. In 

As part of its recent growth as a financial 
services centre, Malta has gained a strong 
reputation as an efficient fund domicile that 
provides competitive access to the European 
market and beyond. Business continues to 
expand and the country is now home to 
nearly 500 funds including 280 alternative 
investment funds, as well as a significant 
number of Ucits and other retail funds. 
Hedge funds domiciled in Malta comprise 
single manager funds, funds of hedge funds 
and multi-strategy funds and include large, 
mid-sized and small cap funds.

The country’s fund servicing infrastructure 
continues to consolidate with the arrival 
of more international providers. Custom 
House Global Fund Services, SGGG Fexco 
Fund Services and Praxis Fund Services, 
which have all established operations 
in recent months, praise the availability, 
quality and competitiveness of employees 
and the strength of professional services. 
Administrators already established in Malta 
include TMF, Apex, HSBC and Valletta 
Fund Services.

At the same time, the asset management 
industry has also registered significant growth 
following the recent arrival of a number of 
European managers, particularly from the 
Netherlands, Switzerland and the UK.

Malta’s regulatory framework is designed 
to ensure the highest standards of probity 
and transparency while allowing operators 
the freedom to compete and innovate. The 
industry is overseen by a single regulator, 
the Malta Financial Services Authority 
(MFSA), which was set up in 2002 to 
consolidate the work previously carried out 
by several agencies, and seeks to combine 
a high standard regulation with an efficient 
response to industry needs.

The Investment Services Act provides 
the statutory framework for the licensing 
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recognition certificates. Subject to certain 
conditions, alternative funds domiciled in 
Malta may also be serviced by administrators, 
managers or custodians authorised elsewhere 
in the European Economic Area or in other 
recognised jurisdictions.

Credit institutions constituted and 
licensed in Malta, or exercising freedom of 
establishment rights under EU legislation, 
as well as branches or subsidiaries of 
overseas institutions subject to prudential 
requirements equivalent to those applicable 
in Malta, are among the institutions that may 
seek a custody licence under the Investment 
Services Act.

Malta is well positioned to continue 
making headway in financial services. As a 
domicile it is widely respected and provides 
a highly attractive business environment. 
Legal and accounting expertise is fully 
developed, underpinned by the presence of 
the major accountancy firms and traditionally 
strong links with City law firms.

Advantages include high-quality human 
resources; an internationally accepted tax 
regime with an extensive network of bilateral 
treaties; a unique legal system that combines 
continental Europe’s civil law system with 
Anglo-Saxon commercial law principles; 
an excellent IT and communications 
infrastructure; and good air links with other 
financial centres and surrounding markets.

In a country whose professional resources 
are already well supported by a deep pool 
of multilingual administrative staff, the funds 
industry is investing heavily in training at 
the specialised end. Malta is fast becoming 
an important alternative for fund promoters, 
capitalising on its position as an established 
onshore jurisdiction and integral part of the 
EU single market in financial services.

Strongly biased in favour of quality 
rather than quantity, Malta has reached 
critical mass as a fund domicile, attracting 
more managers and administrators to 
establish operations. The advent of the 
single management passport in the EU, 
the structural shift taking place in the 
financial services landscape and increased 
specialisation in the local industry are set 
to influence Malta’s development going 
forward and strengthen the role played by 
fund services, in particular custody and 
management services. n

addition to the advantages enjoyed by 
qualifying investor funds, these funds have 
customised disclosure requirements and 
even faster licensing turnaround times, 
particularly where the directors, service 
providers and founder shareholders originate 
from recognised jurisdictions.

At the other end of the scale, Experienced 
Investor Funds have a minimum investment 
of EUR15,000. They require the appointment 
of a custodian and can use leverage only up 
to 100 per cent of net asset value. Changes 
are in the offing to introduce an element of 
risk diversification and further improve this 
framework.

PIFs that do not appoint a third-party 
manager may be set up as self-managed 
funds, with management of the assets the 
responsibility of the board of directors. The 
board may delegate certain functions to an 
in-house investment committee whose role 
is to monitor and review the investment 
policy, establish and review guidelines 
for investments and issue rules for stock 
selections, and set up the portfolio structure 
and asset allocation. Day-to-day investment 
management of the fund’s assets may be 
delegated to a portfolio manager appointed by 
the investment committee. Self-managed PIFs 
must have a minimum capital of EUR125,000.

The turnaround time for a Qualifying 
Investor Fund could be as little as seven 
days, down to just three days for an 
Extraordinary Investor Fund. Continuation 
provisions within the legislation also allow 
funds to redomicile to and from Malta at the 
lowest possible cost, while listing of funds on 
the Malta Stock Exchange is also an option.

A fund may set up special purpose 
vehicles in any jurisdiction not blacklisted 
by the Financial Action Task Force, provided 
this is in line with the fund’s objectives and 
policies disclosed in the offering document. 
The fund’s directors must retain control of 
the SPV’s board.

The regulatory framework for service 
providers is based primarily on the EU’s 
MiFID and Capital Requirements Directive. 
Managers, investment advisers, custodians 
and prime brokers establishing operations in 
Malta must be licensed under the Investment 
Services Act, although fund administrators 
intending to provide purely administrative 
services may apply to the MFSA for 

Malta F inanC ial  SeRv iCeS  autHoR ity
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Listing funds on the 
Malta Stock Exchange

By Mark Guillaumier

solid, alternative venue for fund business. 
Furthermore, the exchange’s relatively small 
size means we are able to react faster to 
business queries, providing a more intimate, 
flexible and fast service at costs that are 
very competitive in comparison with those in 
other markets.

In an effort to upgrade the level of 
facilities offered by the Maltese exchange 
to the fund industry, we are setting up new 
technical links with foreign exchanges, 
depositories and settlement systems. These 
links are designed to provide the necessary 
infrastructure to facilitate entry into the local 
market by foreign investors, at both the 
institutional and retail levels, thereby boosting 
liquidity levels in our market.

We have recently also completely 
updated our website which now features 
the publication of news on Malta-listed 
securities and the ability to search for both 
updated and historical market data including 
corporate actions, closing prices, net asset 
values and other information on listed 
companies by a variety of search facilities.

At the same time, we are looking at 
innovative solutions to increase the value 
proposition of listing on the Malta exchange. 
We are also reviewing the legislative and 
fiscal environment for listed funds in order 
to make listing on the exchange more 
attractive to the international fund industry, 
and focusing on the creation of niche 
markets for specific products, some of which 
are currently not available anywhere else in 
Europe.

The Malta Stock Exchange offers a fine 
opportunity to international funds looking at 
Malta as a base for their business, allowing 
them to take advantage of a personalised 
approach and fast-track processing of 
applications within a highly regulated and 
growing marketplace. n

While the Malta Financial Services Centre 
has been quite successful in attracting 
investment funds to Malta, particularly in the 
areas of domicile and fund administration, 
these funds have not really approached the 
Malta Stock Exchange to seek a listing.

It is clear that, at a time when investment 
funds are looking at new jurisdictions as 
alternatives to the more traditional bases 
from which to operate their business, this is 
an opportune moment for Malta and for the 
exchange to try to capture new business in 
this area.

Notwithstanding all that the Maltese 
financial industry and the exchange can 
offer, it still remains a relatively unknown 
jurisdiction in the fund sector. Accordingly, 
Malta is marketing itself much more 
aggressively, particularly in a current global 
financial climate that has created a window 
of opportunity for new jurisdictions to 
capture some of the business that hitherto 
has been the unchallenged province of a few 
established fund centres.

The arguments in favour of a fund 
listing are manifold. As a private fund 
manager, you need to raise your profile 
among a wider, global investor base; you 
want to demonstrate your track record 
with appropriate levels of disclosure and 
transparency that are part and parcel of an 
institutional investor’s due diligence process; 
and you want to encourage secondary 
market liquidity to enable that wider investor 
base to trade their stakes.

The Malta Stock Exchange has a very 
high level of regulation and transparency, 
its costs and fees are very competitive, 
processing of applications for both primary 
and secondary listings is fast, and we have 
skilled and experienced human resources.

As a result, the exchange is already 
in a good position to market itself as a 

Mark Guillaumier is chief 
executive of Malta Stock 
Exchange
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At a time when the certainty of hedge fund 
managers’ fee income has been sharply 
called into question and managing costs has 
become a much more important priority even 
for the biggest groups, Malta’s ability to offer 
start-up managers and funds efficient service 
at a much more competitive price than rival 
European jurisdictions is becoming a more 
important factor as promoters decide where 
their funds should be domiciled and serviced.

Even a year ago, many managers in 
this position might have opted to register 
their funds in offshore territories in and 
around the Caribbean where start-up and 
ongoing administration, regulatory, legal 
and compliance expenses could be kept 
to a minimum. But a significant number 
of fund promoters seem to be thinking 
twice about this choice as European 
institutional investors in particular express 
their preference for vehicles domiciled and 
serviced in a European Union jurisdiction 
under regulation acknowledged as sound.

The market leaders within the EU, Ireland 
and Luxembourg, have many impressive 
qualities as centres of alternative investment 

business but no-one has described them as 
low-cost any time recently. The emergence 
of Malta as a centre first for traditional funds 
and now increasingly for hedge funds and 
other alternatives reflects the country’s ability 
to provide the right quality of service at prices 
that significantly undercut its competitors.

A good example of the jurisdiction’s 
growing appeal to new investment ventures 
is provided by Golden Hedge, manager of a 
multistrategy fund launched in May. Founded 
last year by Andreas Koettner and Bernhard 
Goetsch, Golden Hedge specialises in relative 
value commodity trading and stock index 
arbitrage strategies with low correlation to 
traditional managed futures and hedge fund 
styles. The Golden Hedge Multi-Strategy Fund 
currently has less than EUR5m in assets but 
the firm is currently negotiating a seeding 
agreement with prospective investors.

The firm’s director of portfolio 
management, Koettner notes that not only has 
the fund been licensed by the Malta Financial 
Services Authority but he himself works out 
of an office in Valetta, part of a small but 
expanding community of asset managers that 

Start-up funds 
warm to quality and 

affordability
By Simon Gray
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PIF to Ucits: the 
Maltese conversion

By Simon tortell

In recent years, the number of collective 
investment schemes licensed by the Malta 
Financial Services Authority has grown in 
a rapid and consistent manner. At the end 
of 2008, the total number of licensed Malta-
based funds and sub-funds amounted to 
398, compared with 296 in 2007 and 200 
in 2006.

The three main types of collective 
investment schemes licensed in Malta 
are Professional Investor Funds (PIFs), 
Retail Ucits Schemes and Retail Non-Ucits 
Schemes. While PIFs are the most popular 
type of collective investment scheme 
licensed in Malta, Retail Ucits Schemes allow 
access to a wider market through the EU 
passporting regime.

The larger distribution network that can be 
achieved through a Ucits scheme ultimately 
results in a reduction in costs for investment 
managers, which can then be passed on to 
the investors.

One of the factors that enhances Malta’s 
reputation as an investment fund domicile is 
the speed with which the Maltese regulator 
reacts to changes in the industry. For 
example, the MFSA has undertaken various 
initiatives that provide Ucits fund managers 
with access to less traditional portfolio 
management techniques and therefore bring 
closer long/short funds (typically PIFs) with 
long-only funds (typically Ucits).

These initiatives include the transposition 
of the EU Eligible Assets Directive into 
Maltese rules, the possibility for Retail Ucits 
Schemes to invest in hedge fund indices 
and the facility available to Ucits schemes 
to enter into repurchase and stock lending 
agreements. Adequate disclosure provisions 
in the Ucits rules ensure that the flexibility 
that may be achieved through these 
techniques does not run counter to investors’ 
interests.

It is also possible for a PIF licensed in 
Malta to be converted into a Malta-based 
Retail Ucits Scheme and therefore to benefit 
from the passporting regime. To convert 
a PIF into a Ucits, various documents 
must be submitted to the MFSA, including 
documentation of the board resolution 
approving the conversion, a duly completed 
Ucits application form, and evidence of 
investor approval of the conversion, if 
applicable.

In addition, there must be evidence of 
notification to investors of the proposed 
conversion, in the form of confirmation 
by the directors that such a notification 
has been made, as well as confirmation 
by the custodian or administrator that 
adjustment of the portfolio has been carried 
out in accordance with Ucits investment 
restrictions. The fund’s offering memorandum 
must also be updated in line with Ucits 
disclosure requirements.

Service providers must be appointed 
in accordance with Ucits requirements. If 
existing service providers are to be retained, 
they will have to comply with Ucits rules and 
agreements will need to be updated to bring 
these into line with their obligations under 
the Ucits regime. Finally, any performance 
fee structure applicable to the fund will have 
to comply with the Investment Services Act 
(Performance Fees) Regulations.

This list of requirements is not exhaustive. 
It is important to point out that the MFSA will 
examine each conversion on a case-by-case 
basis and may request additional information. 
Upon the completion of the conversion, 
the fund’s PIF licence will be cancelled 
and a new Ucits licence will be issued. 
The converted Ucits fund and its service 
providers will also be required to satisfy the 
obligations stipulated in the Ucits rules and 
licence conditions on an ongoing basis. n

Dr Simon Tortell is senior 
partner with Simon Tortell & 
Associates
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are both domiciling and servicing their funds 
on the island and basing at least part of their 
operations there too.

“We have an office physically here in 
Malta,” he says. “We have been here just a 
few months, but I have already met other 
hedge fund managers based here. It’s a small 
island and asset management community, 
and everyone here knows everyone else. 
There is a good pool of skilled staff available 
to the financial industry, such as fund 
administrators, and the English-speaking 
environment is also a very big advantage.”

Koettner says Malta now offers all the 
infrastructure necessary to provide a good 
service to funds. “You can find all the fund 
service providers you need among here,” he 
says. “There are legal advisers, auditors, all 
the Big Four professional services firms, fund 
administrators and banks, and the industry 
continues to grow rapidly.

It’s particularly attractive to start-up funds, 
he argues, because of the ability of service 
providers to offer a one-stop shop that 
lifts many of the organisational headaches 
from new managers. “We are with Valetta 
Fund Services, the largest administrator 
in Malta, and we get a one-stop solution 
including administration, legal work and 
banking services, and they also help us to 
find an auditor, all part of a single package,” 
Koettner says.

The high reputation of the island’s 
service providers is helping to bring in new 
business, but it sets standards against 
which firms will be measured, according 
to Dr Simon Tortell, senior partner with 
law firm Simon Tortell & Associates, which 
advises on both Professional Investor 
Fund structures used by hedge funds and 
Ucits funds that can be marketed to a pan-
European retail clientele.

“Malta’s solid and transparent financial 

services regulatory regime together with 
the pro-active and pro-business approach 
of the Malta Financial Services Authority is 
bringing a number of new opportunities in the 
investment fund business to Malta,” Tortell 
says. “In this challenging and competitive 
environment, it is crucial for Maltese law firms 
to be innovative, dynamic and responsive to 
developments in this business in order to 
meet clients’ needs and expectations.”

Koettner makes no secret that Malta’s 
competitive level of costs has been an 
important consideration. Golden Hedge 
examined various options before the launch 
of the firm and of its multistrategy fund, 
and the decision was based on thorough 
in-house research of the various options. 
“We did the research to make a decision 
between Luxembourg and Malta, and we 
decided to go to Malta because of cost and 
other factors,” he says.

“It is especially important for start-up 
funds like ours that Malta is a very cost-
effective location compared with Luxembourg 
or Ireland. You can get the same structure 
with half of the cost. In Malta you can 
set up a Professional Investor Fund, the 
legal structure for hedge funds, for about 
EUR25,000, which is about half the cost of a 
Luxembourg structure of around EUR50,000, 
and at EUR35,000 annual running costs are 
also low compared with other jurisdictions.”

However, Koettner says Malta’s geography 
was also a factor that influenced the decision. 
“It has a strategic location in the centre of the 
Mediterranean and the door to the Middle 
East, as well as within easy reach of the 
heart of Europe,” he says. “At the moment we 
are mainly focused on Switzerland because 
we already know investors there, but we have 
good contacts in the Middle East and we 
plan to expand in the future.”

He emphasises the importance of Malta 
offering an onshore domicile within the 
European Union. “That is important for 
the investors we are looking to attract,” 
Koettner says. There is very high demand 
for EU-regulated funds. That’s an important 
consideration if your investor base is within 
the EU as well.”

It helps that Malta’s legislation and 
regulatory structure is closely aligned with 
that in the UK, where a large majority of 
Europe’s hedge fund managers are based 
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Redomiciliation 
of investment funds 

into Malta
By andre Zerafa

Dr. Andre Zerafa is a senior 
associate in the investment 
services and funds practice 
at Ganado & Associates 
Advocates

investment funds are subject to authorisation 
and licensing by the Malta Financial Services 
Authority – a marked difference to the 
situation in non-EU jurisdictions.

The regulation reflects the players involved 
– when authorised in other approved 
jurisdictions, the scrutiny is light – or the 
structure; where a professional investor fund 
is involved, investment restrictions feature 
far less.

However, Malta’s EU membership and its 
regulatory regime provide certain interesting 
solutions if promoters wish to convert an 
offshore non-Ucits fund into an onshore 
EU-based Ucits fund with the passporting 
possibilities which come with this status. 
Furthermore, Malta has a recognised stock 
exchange, and if it is important to the 
investors that a fund be listed, it is possible 
to list the fund on the Malta Stock Exchange.

Interestingly, any type of corporate vehicle 
can be redomiciled to Malta so long as 
this is permitted by the laws of the country 
where the vehicle in question is domiciled. 
It is possible to continue a closed-ended or 
open-ended investment company into Malta 
as well as a limited liability partnership.

In the last 15 years the offshore and 
financial services world has undergone 
a major change in concept, perception, 
regulation and law. What was normal a short 
time ago is no longer acceptable as a result 
of actions taken by the Organisation for 
Economic Co-Operation and Development, 
the Financial Action Task Force, the US 
government and the EU as well as a host 
of other organisations. Whether these 
actions were well inspired and designed 
or not is hardly relevant to the fact we are 
experiencing their effects now. n

Regulations issued at the end of 2002 
permitting the redomiciliation of companies 
into and out of Malta have had the effect 
of prompting a considerable number of 
companies to be continued principally into 
Malta. There are various reasons for this, 
but these regulations are being extensively 
used in the context of the redomiciliation to 
Malta of offshore companies providing fund 
management services or offshore investment 
funds that have decided to move to an 
onshore centre.

The possibility of redomiciling existing 
investment funds is an important facility in 
that it ensures continuity of performance, 
it does not give rise to the crystallisation 
of capital gains for investors, the custody 
or prime brokerage contract remains in 
place, assets remain untouched and do 
not need to be transferred or adjusted in 
any way, and most importantly, unitholders 
remain registered as before with their status 
unaffected by the move.

The primary effect of a redomiciliation is 
the change in the fund’s domicile of choice 
to Malta. This implies that the fund will, as 
of the date of continuation, be subject to 
Maltese company law, which is based on 
EU company law directives while drawing 
substantially on UK company law, and 
Maltese tax law.

Maltese funds, albeit subject to tax, are 
fully exempt from paying any tax on their 
income or capital gains unless these are 
made from certain assets situated in Malta. 
The country also has a double taxation treaty 
network of around 48 treaties, which could 
offer some interesting structuring possibilities.

The fund will also be subject to Malta’s 
regulatory framework, under which Maltese 
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Malta is also ready to respond to the 
increased desire of investors for alternative 
funds to have a stock exchange listing, in 
order to increase regulatory scrutiny and 
transparency – another area in which the 
country can compete with its European 
rivals, according to Mark Guillaumier, chief 
executive of the Malta Stock Exchange.

“As investors become more cautious 
in their investment strategies and fund 
managers continue to seek reputable and 
well-regulated jurisdictions, Malta presents 
itself as a financial centre of quality, fully 
compliant with EU standards yet providing 
a flexible and cost-effective approach to 
regulation,” he says. “The Malta Stock 
Exchange is looking at innovative ways to 
convince these funds not only to establish 
themselves in Malta but also to list there.”

Butler observes that in the eyes of some 
fund promoters, Dublin and Luxembourg 
may have lost some of their shine – Dublin 
because the near-collapse of the country’s 
domestic banking sector has raised 
questions over the requirement for managers 
to use a local custodian, Luxembourg 
because it has found itself in the firing line 
of the G20 group of nations and of the 
Organisation for Economic Co-operation and 
Development for its perceived reluctance 
to abandon banking secrecy and embrace 
international standards on transparency and 
exchange of tax information.

He also points out that while Malta 
might superficially resemble other island 
financial centres, it is significantly bigger 
than Bermuda, the British Virgin Islands, the 
Cayman Islands or any of the British crown 
dependencies, with a population of some 
400,000. This means there is a large, well-
educated workforce available to the fund 
services sector for growth in the future.

“And it’s less expensive,” Butler adds. 
“They can do everything Luxembourg or 
Dublin can, but they’re more responsive, 
more proactive, and they really try to 
understand the business. In a nutshell, Malta 
offers a cost-effective alternative hedge fund 
domicile with the clear advantages of being 
a full EU member state, supported by a 
very pragmatic and pro-business regulator, 
together with a large pool of indigenous 
qualified accounting staff to hand. Nowhere 
else can offer that package today.” n

and regulated. “The Malta Financial Services 
Authority has a similar legal framework 
to the FSA in the UK, which is also very 
important to us, and our dealings with the 
regulator are very open.

“First, they want you as the fund promoter 
to come to a meeting with them before you 
receive a licence. I don’t know any other 
regulator with whom you can meet personally 
and discuss your needs. They really want 
to get to know you, and they have a culture 
of getting things done – and in very short 
timeframes. For example, it takes five to six 
weeks to get your licence after you have 
submitted every document. They are very 
flexible and there is no waste of time.”

He believes that Malta is set to welcome 
a surge of new business not only from start-
up managers and funds but from established 
operators that have decided they need to 
use an onshore jurisdiction. “More firms are 
learning about what Malta has to offer as 
a base for their funds,” Koettner says. “We 
have spoken with other fund managers that 
are currently redomiciling from the Cayman 
Islands and other offshore jurisdictions, and 
are coming to Malta because of the regulation 
and most of all because it is within the EU.”

Many of Koettner’s arguments are echoed 
by Dermot Butler, chairman of Custom House 
Administration and Corporate Services, 
which obtained a presence in Malta through 
its merger last year with the fund services 
business of Equity Trust. Butler’s firm also has 
operations in Dublin, where it was founded, 
and Luxembourg, as well as Chicago and 
Singapore, but he believes that in many 
respects Malta is better positioned for growth 
than its European rivals.

Recently Custom House chose Malta as 
the domicile of a managed account platform 
because, Butler says, “it’s in the EU, the law 
firm we use there is extremely good, and the 
regulator is very pragmatic. There is strong 
regulation, but the regulator is willing to listen 
to firms and take decisions that make sense 
rather than just slavishly following a rulebook.

“Whereas other regulators stick strictly to 
EU prescriptions, even if they don’t follow 
common sense, the Maltese regulator 
will actually try to help you if they can. If 
necessary they may even change the law 
a bit. The fact they are prepared to do that 
makes me feel a lot more comfortable.”
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